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I. REQUEST FOR LEAVE TO OBTAIN FURTHER APPELLATE 

REVIEW  

Pursuant to Mass. R. App. P 27.1 plaintiff-

appellant Yu-fen Liu (a/k/a Yufen Liu) respectfully 

requests that the SJC grant further appellate review 

of Appeals Court’s summary decision of June 6, 2024, 

for the reasons that Farese v. Connolly, 422 Mass. 

1010 (1996) may have been grossly misinterpreted by 

the lower courts, affecting an important and 

fundamental public interest in constitutional 

protections of medical civil rights and rights to 

informed consent; and the fundamental interests of 

justice for injuries suffered from forced medical 

evaluation and treatments and false imprisonment and 

batteries by doctors, nurses and hospital securities.  

II. STATEMENT OF PRIOR PROCEEDINGS: APPEAL COURT’S 

GROSS MISINTERPRETAION OF FARESE V. CONNOLLY, 422 

MASS. 1010 (MASS. 1996) 

 

Plaintiff filed a first suit in the Middlesex 

superior court on March 4, 2022 (Docket No. 

2281CV01401), and Defendants Tufts Medical Emergency 

Center and Leah I Kaplan, MD, filed Answers on March 

29, 2022.   
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On April 26, 2022, Defendants filed Demands for 

Medical Malpractice Tribunal in accordance with 

superior court Rule 73.2.   

On May 19, 2022, the superior court decided that 

plaintiff waived her right to tribunal by untimely 

filing offer of proof and that she must post $6000 

bond within 30 days.  

But Rule 73.1(c) requires that Rule 73.2-6 

procedures of tribunal must continue. On May 25, 2022, 

Defendants submitted their case-specific list of 

physicians for medical tribunal assembly. On May 31, 

2022, Plaintiff submitted offer of proof.  However, no 

medical tribunal was assembled. The process of 

evidential review by a G.L.c. 231, § 60B medical 

tribunal never started.  

Because the superior court Rule 73.5: “If the 

plaintiff waives the tribunal, the court shall require 

posting of a bond in the statutory amount, without 

prejudice to the right of either party to move to 

increase or reduce the amount of the bond,” (emphasis 

added), on July 7, 2022, Counsel of the plaintiff 

filed motion to reduce the bond and to extend the 

deadline. EHXIBIT 1. On July 12, 2022, this motion was 
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denied without prejudice due to lack of compliance 

with rule 9A.  

The plaintiff made the $6000 bond payment on July 

14, 2022 to her attorney and her attorney mailed a 

$6000 check to the court, this fact was stated in the 

Opposition to defendants’ motion to dismiss. Exhibit 

2.  

 On July 22, 2022, the defendants filed a motion 

to dismiss for failure to post bond together with the 

plaintiff’s counsel’s Opposition, which notified the 

court that the bond was paid. Exhibit 2.  

 

On July 27, 2022, the superior court endorsed the 

defendants’ motion to dismiss solely for plaintiff’s 

failure to pay bond. This decision was made without 

any inquiry to plaintiff’s counsel about his statement 

in his Opposition. Exhibit 3.  

The entire decision is copied herein below:  
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“Plaintiff asks for more time to obtain a 

diagnosis for the harm allegedly, caused by 

defendants, however, that request is denied 

because a) this incident occurred nearly 

three years ago; and b) medical malpractice 

plaintiffs are obligated to have support for 

their claim at the point of a medical 

malpractice tribunal, or face the 

consequences under the statute, namely, the 

bond requirement. Further, based on the 

complaint, it does not appear that 

additional time would aid the plaintiff in 

supporting her claim for negligence. Case 

shall be dismissed.”  

 

On August 4, 2022, the plaintiff’s counsel filed 

a motion for returning the bond because the bond 

payment check was cashed by the court. Exhibit 4. On 

August 8, 2022, a Judge allowed the motion 

acknowledging that plaintiff “filed a $6000 bond close 

in time to his decision.” Exhibit 5.  

 

The above dismissal decision did not address 

whether the dismissal was with prejudice or not, 

although Superior court Rule 73.8 requires that 

“[a]fter considering the impact on prompt 

resolution of the case and all other equities, 
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the judge may waive any of these requirements or 

extend any of these deadlines” (emphasis added).   

 The superior court judge, in this dismissal 

decision, thus misused his discretion by failing to 

make any inquiry to the plaintiff’s counsel regarding 

the bond status and by refusing to extend time as an 

alternative equitable solution under Rule 73.8 and 

73.9. “[E]xcept in extreme cases, the "mere passage of 

time" is not enough to warrant dismissal.” Comley v. 

Lazaris, 79 N.E.3d 1111 (Mass. App. Ct. 2017).  

 On November 22, 2022, the plaintiff filed the 

present complaint (Docket No. 2281CV04021) against 

Tufts, Kaplan and the other defendants for medical 

fraud, assault, false imprisonment, battery, 

negligence, and violation of civil rights.  

On March 24, 2023, the defendants filed a motion 

to dismiss, alleging that all of plaintiff’s present 

claims were barred by plaintiff’s prior medical 

malpractice complaint (Docket No.2281CV01401) under 

claim preclusion.  

On June 14, 2023, a hearing was conducted, during 

which the Defendant counsel acknowledged that Tufts 
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hospital security guards restrained Plaintiff. See 

page 30 of Exhibit 6 the hearing transcript.  

 

On July 14, 2023, the superior court judge 

dismissed all of the plaintiff’s claims with 

prejudice, with conclusion below:  

 

 

It distorted Farese case as a pure “failure to 

file $6000 bond” “must be with prejudice” citing 

Farese v. Connolly, 422 Mass. 1010 (Mass. 1996). 

Exhibit 7.  
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The plaintiff filed notice of appeal on July 24, 

2023 (Docket No. 2023-P-0961). On June 6, 2024, the 

Appeal Panel made a summary decision denying the 

appeal, again holding that prior medical malpractice 

complaint “must be with prejudice” citing Farese v. 

Connolly, 422 Mass. 1010 (Mass. 1996).  EXHIBIT 8.  

 

The Farese v. Connolly, 422 Mass. 1010 (Mass. 

1996) asked only one question: “Following a panel 

determination in a physician's favor under G.L.c. 231, 

§ 60B (1994 ed.), and the plaintiffs' failure 

seasonably to file a bond, must the judgment 

dismissing the action be entered with prejudice?”  

The entire opinion is copied herein below:  

“Stripped of procedural aspects not 

significant to the result (including the 

plaintiffs' objections to the entry of a 

judgment from which they have not appealed), 

the appeal in this medical malpractice 

action presents a single straightforward 

issue. Following a panel determination in a 

physician's favor under G.L.c. 231, § 60B 

(1994 ed.), and the plaintiffs' failure 

seasonably to file a bond, must the judgment 
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dismissing the action be entered with 

prejudice? In this case, the judge entered a 

judgment that dismissed the complaint 

without prejudice. The defendant physician's 

appeal, which we transferred here on our own 

motion, challenges the dismissal without 

prejudice. We conclude that dismissal of 

such an action must be with prejudice. 

 

Section 60B of G.L.c. 231 provides that, 

after a panel's finding for a defendant 

physician, "the plaintiff may pursue the 

claim through the usual judicial process 

only upon filing bond" and "[i]f said bond 

is not posted within thirty days of the 

tribunal's finding the action shall be 

dismissed." The provision that the claim may 

be preserved judicially only if a bond is 

filed indicates a legislative intent that 

the claim may not otherwise be pursued. The 

purpose of the medical malpractice tribunal 

statute would be undercut if a plaintiff 

were to be allowed to start all over again. 

See McMahon v. Glixman, 379 Mass. 60, 64 

(1979) (plaintiff who fails to file bond 

"runs the risk of being out of court 

entirely" in taking pretrial appeal from 

tribunal finding). 

The judgment is vacated, and judgment shall 

be entered dismissing the action with 

prejudice. So ordered.” 

 

 

It is clear to any reasonable person that the 

Farese Court only applies after the parties have gone 

through the tribunal process and the tribunal made a 

finding.  

Here, in plaintiff’s both filings, no medical 

tribunal was assembled and the process of evidential 

reviewing by the tribunal under G. L. c 231, § 60B did 
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not exist and still does not exist in both superior 

court cases.  

Both the plaintiff’s appeal brief and defendants’ 

response brief acknowledged this basic key fact. Yet 

both the superior court and the appeals court grossly 

disregarded this key fact.  

On June 20, 2024, Plaintiff filed a motion for 

reconsideration to the Appeals Court, and Plaintiff 

seeks FAR under Mass. R. App. P. 27.1 for the reasons 

stated in sections III-V.   

III. THE DEFENDANTS HAVE BRUTALLY VIOLATED PLAINTIFF’S 

MEDICAL CIVIL RIGHTS IN THE FOLLOWING PLAINTIFF’S 

MEDICAL VISIT  

In the Sunday morning of November 24, 2019, 

Plaintiff Yu-fen Liu (a/k/a Yufen Liu) had some back 

pain and she walked into Tufts Emergency Medical 

Center in downtown Boston. A nurse IV dripped some 

liquid into her vein. Within 10 minutes, Yufen Liu 

suddenly could not breathe as if her heart was 

stopping. After the nurse gave her some medicine the 

plaintiff felt better and wanted to leave.  The nurse 

suggested that she be admitted into the inpatient ward 

to be examined by CT scan. Having had a CT scan a few 

weeks before Yufen Liu told the nurse that it might 
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not be a good idea to have another CT scan so soon. 

Plaintiff’s son was contacted, and the nurse and some 

students had him take away all her belongings 

including all her clothing and shoes. The plaintiff 

was admitted into the inpatient ward in the evening 

regardless, without any personal clothing.   

In the evening of November 24, 2019, in the 

inpatient ward, without asking nor advising the 

purpose, another nurse injected another long syringe 

of liquid into Yufen Liu’s lower stomach. Yufen Liu 

immediately suffered burning pain, she fell on her 

bed. She was then wheeled to the CT scan room in the 

basement.  

In the CT scan room, Yufen Liu was first injected 

with two syringes of material on each of her arms and 

pushed in and out of the CT scan machine. After the 

injections on her right arm, she felt her body 

exploding inside the machine, she screamed for help 

and received no response. When the two people 

attempted for the third set of injections, Yufen Liu 

felt imminent danger to her life. She rolled herself 

out of the carrier cart to the floor and threatened to 
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sue. The CT scan people stopped, Yufen Liu was wheeled 

back to her inpatient room.  

Yufen Liu no longer felt safe in the hospital. 

She called her friend to come to check her out and be 

the translator. Upon her request, nurses and student 

doctors immediately filled her room and the door was 

blocked. But Yufen Liu insisted on checking out, a 

student psychiatrist was called in to evaluate her 

with a remote Chinese translator. Yufen Liu was 

repeatedly told that she was going to die if she left 

the hospital. The psychological evaluation lasted for 

several hours into the early morning of Nov. 25, 2019. 

Around 12:40 AM, the student psychiatrist finally 

agreed that Yufen Liu was normal enough to leave.  

After signing the leave against medical advice papers, 

Yufen Liu and her friend walked out of the room. 

However, before they reached the elevator, the doctors 

and nurses changed their minds. They called in 

hospital security guards. A chase-and-catch ensued. 

Yufen Liu and her friend ran out of the hospital door 

like fugitives. 

Once they arrived on the street, they were 

immediately surrounded by about 6-8 security guards, 
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one of the guards kicked Yufen Liu’s legs from the 

back and she dropped to the ground. The guards dragged 

her onto a wheelchair and wheeled her back to a room. 

Three or four security guards guarded the door for 

another 2 hours until 3 AM in the morning of Nov. 25, 

2019.   

At 3 AM, with the arrival of a Vietnamese 

Mandarin translator, Yufen Liu was finally released 

into the cold darkness, alone, in the hospital pajamas 

no shoes and no other clothing on. 

 No one in the hospital contacted her son in her 

entire ordeal. The next day, Yufen Liu’s entire back, 

mouth and face were swollen.  

In 2021, Tufts provided two sets of Yufen Liu’s 

medical records with two different Medical 

Identification Numbers.  

IV. PRIOR PRECEDENTS THAT MEDICAL CIVIL RIGHTS ARE 

HUMAN RIGHTS 

 

Appeals Court held that “consent to have one's 

body touched or positioned for an X-ray is not a 

matter beyond the common knowledge or experience of a 



- 16 - 

 

layperson and does not require expert medical 

testimony.” Zaleskas v. Brigham & Women's Hosp., 97 

Mass. App. Ct. 55, 64 (Mass. App. Ct. 2020). The 

Appeals Court further held “that if a patient 

unambiguously withdraws consent after medical 

treatment has begun, and if it is medically feasible 

to discontinue treatment, continued treatment 

following such a withdrawal may give rise to a medical 

battery claim.” Id at 63. Therefore, no bond was 

required by law for Yufen Liu’s first suit.  

In Matter of Spring, 380 Mass. 629, 638 (1980), 

The SJC held that "[u]nless there is an emergency or 

an overriding State interest, medical treatment of a 

competent patient without his consent is said to be a 

battery."  

A "competent individual may refuse medical 

treatment which is necessary to save that individual's 

life." Norwood Hosp. v. Munoz, 409 Mass. 116, 121 

(1991). “Both the common law and constitutional bases 

for our recognition of the ‘right of a competent 

individual to refuse medical treatment.’” Id. at 122. 

See also Brophy v. New England Sinai Hosp., Inc., 398 

Mass. 417, 430 (1986); Superintendent of Belchertown 
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State Sch. v. Saikewicz, 373 Mass. 728, 739, 742 

(1977) (right to refuse medical treatment is rooted in 

common-law jurisprudence and guaranteed through 

constitutional right to privacy). 

The emergency only comes into play “when the 

patient is unconscious or otherwise incapable of 

consenting, and harm from a failure to treat is 

imminent and outweighs any harm threatened by the 

proposed treatment. When a genuine emergency of that 

sort arises, it is settled that the impracticality of 

conferring with the patient dispenses with need for 

it. Even in situations of that character the physician 

should, as current law requires, attempt to secure a 

relative's consent if possible.”  Shine v. Vega, 429 

Mass. 456, 465 (Mass. 1999).  

Regarding the dismissal, “[i]nvoluntary dismissal 

is a drastic sanction which should be utilized only in 

extreme situations. As a minimal requirement, there 

must be convincing evidence of unreasonable conduct or 

delay. A judge should also give sufficient 

consideration to the prejudice that the movant would 

incur if the motion were denied, and whether there are 

more suitable, alternative penalties. Concern for the 
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avoidance of a congested calendar must not come at the 

expense of justice. The law strongly favors a trial on 

the merits of a claim.  Monahan v. Washburn, 400 Mass. 

126, 128-29 (Mass. 1987).  

V. Conclusion 

Justice and the fundamental public interest 

mandate further appellate review. If the present 

Appeals Court’s summary decision is upheld, that means 

all the above precedents and the civil rights of a 

patient must be overturned.  

  

Respectfully submitted, 

/s/ Jie tan 

_________________________ 

Jie Tan 

400 Tradecenter Dr, STE 5900  

Woburn, MA, 01801 

BBO #666462 

JT Law Services, PC 

 978-335-8335 

jie.tan@jtlawservices.com 

 

Date: June 27, 2024 
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 I, _Jie Tan__, hereby certify that the foregoing 

brief complies with the rules of court that pertain to 
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 Mass. R. A. P. 16 (a)(13) (addendum);  

 Mass. R. A. P. 16 (e) (references to the record);  

 Mass. R. A. P. 18 (appendix to the briefs);  

 Mass. R. A. P. 20 (form and length of briefs,  
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 Mass. R. A. P. 21 (redaction). 

 

Use only if producing brief in a proportional 

font/word limit:  I further certify that the foregoing 

brief complies with the applicable length limitation 

in Mass. R. A. P. 20 because it is produced in the 

proportional font Courier New at size _12, and the 
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_1091_words, total non-excluded words as counted using 

the word count feature of Microsoft Word. 
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AB
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H
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RECEIVED 

COMMONWEALTH of MASSACHUSmS 

Middlesel(,. ss. 

YUFEN UU 
PLAINTIFF, 

I 
I 
I 

TUFTS MEDICAL CENTER EM ERGE NCY IN ) 
BOSTON, & ) 
LEAH KAPLAN, M.D. 

DEFENDANTS, 
I 
I 

TRIAL COURT OF THE COMMONWEALTH 
SUPER IOR COURT DEPA RTMENT 

CIVil DOCKET NO, 2281CVOl 401 

MOTION OF THE PLAINTIFF, YUFEN UU, TO ASK THE COURT SUBSTANTIALLY REDUCE THE 

BONO REUQjRED UNDER MGt CH2]1, §6OB AND TO GRANT THE PLAINTIFF MORE TIME TO 

SEEK MEIOCAl OIAGNQIS OF HER ILLNESS AND TREATMENT BEFORE RESUMING THE 

PROCEEDING 

Defendanl, Yufen liu (hereinafter as the "Plaintiff'), through her attorney, Huntern Shu, hereby 

requests t he Court to permit the Plaintiff to SUBSTANTIALLY redute thE' required $6000 bond 

under M.G.L. Ch. 231, §60B due to the fact that she has not been able 10 work during the 

pandemic and her <;;onSlant pain (ilused by the said treatment described in the Complaint also 

stopped her from being productive. Moreover, the Plaintiff could not find a proper medical 

facil itv to render her a diagnosls with resped to her medical conditions b«ause of the serious 

backup of cases most reputable medical facilities now are facing. The Plaintiffs medical 

conditions are critical in adjudicating her Complaint against the defendants. 
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WHEREFORE. Plaintiff hereby requests the Court to: 

1. allows Plilinl iff 10 SUBSTANTIALLY reduce the 56OClO bond requirement to ONE ($1.00) 

dollar due her Konomic difficuJties; 

2. modify the calendar to allow more time for Plaintiff t o prepare fOf her medical evidence 

with respect 10 her case and meanwhile to seek trea tment of her pilin so that she may 

function properly. 

In support of th is Motion, the P",intiff submits the following Memorandum of Law with 

e~hibits. 

The Plaintiff, 

Yufen Uu 

By her Attorney, 

Huntern Shu, Esq. 
88011569267 
law OffICe of Huntero Shu, PLLC 
339 Hancock 5treet,. 113 
617·689-0070 
hunternI.AW@gmail.,om 
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Certifi,,,te of 5efvice 

I hereby certify that a true copy of the above document was served upon the attorney of rKord 

for e"ch of the Defendanl5 of the Case# 2281CVQ1401 vi" m"iL 

~ 
Huntem Shu, Esq. 
6601t569267 
Dated: July 7. 2022 
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COMMONWEALTH of MASSACHusms 

Middlesex, :15. 

YUFEN lIU 

., PLAINTIFF, 
) 
) 
) 

TUFTS MEDICAL CENTER EMERGENCY IN I 
BOSTON, & ) 
LEAH KAPLAN, M.D. 

DEFENDANTS, 
) 

) 

TRIAl. COURT OF THE COMMONWEALTH 
SUPERIOR COURT DEPARTMENT 
CIVil OOCKET NO. 2281CVOl401 

MEMORANDUM OF LAW IN SUPPORT OF THE MonON OF THE P\.AJNTlFF, YUFEN UU, TO ASK 

THE COURT TO SUBSTANTIALLY REDUCE THE BOND REUQIRED UNDER MGt CH231, §60B AND 

TO GRANT THE PLAINTIFF MORE nME TO SEEK MEIDCAl DlAGNOIS OF HER IlLNESS ANO 

TREATMENT BEFORE RESUMING THE PROCEEDING 

Defendant, Yuf!!n Uu (hereinafter as the "Plaintiff'), through her attorney, Huntern Shu, hereby 

submit the M!!morilndum of liIw in support of her Motion to wilive the bond requirl!fT1ent 

pursuant to M.G.L. (h. 131, §60B AND to implore the Court to grant more time for her to deill 

with her medicill conditions that are critical in adjudicating the current Complaint against the 

Defendants. 

BACKGROUNO 

Plain t iff filed a complaint against the Defendants on or about March 4, 2022 to claim that she 

hilS been mistreated mediCill1y AND personally by the sta ffs of the Oefendants and has been 
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forted to b@confinedtothehospitalagainst her will on or about Novemb@r24, 2019_ See the 

COmplaint, attached hereto as EXHIBIT A. Plaintiff also claimed that she has since suffered 

ex"ucialing pains due 10 her fall caused by a staff of Ihe hospital and other long lasting medical 

problems. ~ Moreover, the Plaintiff has since then felt a mass under her belly where she 

was Injected with alleged painkiller (morphinen) by Ihe staff of Ihe hospital and Ihat 

uniden tified mass hilS Cilused her great discomfort. She has tried to seek diagnosis and 

treatment with the local medical faciliti es but was either shun off once the local medical 

facilit~s became aware of the potential dispute between the Plaintiff and the Defendants, or 

was told that she has to wait for a long t ime before her schedule is up. 

ARGUMENT 

1. With respect to the bond requirement of M.G.l. Ch.Bl, §6OB: 

'116 of the aforementioned clause has said: • ... Upon I7IOtIOfl filed by the ~olntif{. 0000 

de/ermination by /he court/hot /he plamtJ(f 15 indigent said justice may reduce the amount 

o(/he bond bur may not eliminate /hercqtMemetlr thereof" See EXHIBIT 8. The Plaintiff 

could nat work during the pandemic, not only beuuse of the economy was dire but also 

because she suffered unbearable pains due to Ihe mistreatment she re<:eI~d at the 

hospital. Plaintiff does not sit idly with her problems_ Since the Plaintiff hilS no source 

of incomes in the States, she has to request her family support from China. 

Unfortunately, China has now a very strict foreign currency e xchange policy and the 

wiring of money out of the country needs to wait for extensive period of time before 

government's approval. Thus. Plaintiff has not been able to pay the bond per 
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requirement of the law. The Defendants' req uest of the Plaintiffs Complaint to be 

di smissed is too harsh and per the same ~se that Defendants quoted in their 

Memorandum to Support the Motion to Dismiss, the COurt said : •... The plaintiff neither 

posted the bond required nor moved/or 0 reduction 0/ the penal sum a/ the bond in 30 

days, nor did he appeal. His/ai/ure to pursue one 0/ these COU~ was at his 

peril. 8100d y. Leo, 403 Mass. 430. 431.11988}. In these circumstances. the district court 

judge had no option but to dismi55 the action. Austin v. Baston University Hospital. 372 

Mass. 654, 66J 11977/.- See Crowley v. Goddard Memorial Hasp., 1996 Ma5S App. Div. 

201 ilt 116. As EXHIBIT C. The case quoted did offer some leeway to the bond 

requirement. As the said case suggested. the Plaintiff may either motion to reduce the 

bond or to appeal the decision to dismiss . Through either way, the resul ting e ffect is to 

allow the Complaint to continue. The Plaintiff hereby implores the Court to consider a 

significant reduction afthe $6000 bond requlred under M.G.l. Ch. 231, ~60B due to the 

fact that she has not been able to work due to the pandemic and her constant pain 

caused by the silid treatment described in the Complaint, which has stopped her 

TOAnLY from being productive. The Plaintiff would like to motion the Court to agree to 

reduce the bond to ONE dollar ($UlCl) so that Plaintiff may continue to work on this 

case and seek further medical treatment. 

2. With respect to the modify the Complaint's calendar: 

Moreover. the Plaintiff could not find a proper medical facility to render her a diagnosis 

with respect to her medical condit ions beuuse of the serious backup of cases most 

reputable medical facilities now are facing. The Plaintiffs medical conditions are critical 



Date Filed 7/7/2022 11:59 PM
Superior Court - Middlesex
Docket Number 2281CV01401

Addendum Page 8

in adjudicating her Complaint against the defendants. The Plaintiff has tried to m~ke an 

~ppointment with MAYO Clinic in June but was told that they were fully booked and 

could not schedule to ~ her in two month ... She has also tried to set up an 

appOintment with a medical lab, which could provide equipment for diagnosis but 

requires a doctor's referral. Most local doctors that Plaintiff has contacted were 

reluctant to issue a referral for out·of·state treatment. 

61b) of Massachusetts Civil Procedure says: ~ ... (1) wjth or without motion or notice 

order the period enlarged if request therefor is modI' before the f'J(piratian of the period 

originally prescribed oras f'J(tended by a previaV5 order; or (2) upon motion made aftf'r 

thf' expiration of the specified ~riod permit the act to be done where the failure to act 

was the resv!t of excvsob!e neglect; or (3) permit the act to be dane by stipulation of the 

parties.~ The Court has the discretion to praperly extend the sdledule so that Plaintiff 

may have sufficient time to seek proper medical diagnosis and treatment. The Plaintiff 

desperately needs the treatment of her pain caused by the fall sustained at the hospital, 

which has been clearly described in their complaint. See EXHIBIT A. 

CONCLUSION 

WHEREfORE, Plaintiff hereby requests the Court to: 

1. allows Plaintiff to REDUCE the $6000 bond requirement to ONE dollar 1$l.()O) due to her 

economic difficulties and her pains, which has stopped her from being productive; 

2. modify the calendar to allow more time for Plain tiff to prepare for her medical evidence 

with respect to her case and meanwhile to seek treatment of her pain so thaI she may 
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function properly. The Plaintiff would like to move the Court to grant an enlargement of 

three (3) months of current schedule. 

In support of this Motion, the Plaintiff submits the following Memorandum of law with 

eKhibits. 

Dated: July 7, 2022 

The Plaintiff. 

Yufen Liu 

By her Attorney, 

Huntern Shu. Esq. 

BBOIfS69267 
law Office of Huntern Shu, PllC 
339 Hancock Street. 113 
617-689-0070 
hunternLAW@gmail.com 
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Certificate of service 

I hereby certify thilt a true copy of the above document was served upon the ill!orney of record 

for eilCh of the Defendants of the (ase# 2281CV01401 via mail. 

/ '-R~ 
Huntem Shu, Esq. 
660#569267 
Dated: July 7, 2022 



Date Filed 7/7/2022 11:59 PM
Superior Court - Middlesex
Docket Number 2281CV01401

Addendum Page 11

EXHIBIT A 
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1'U.[IIT.lFl"(S} 

". 
Tlfll ~ltdi~.1 unltr [mtrgt~(r u. Bolton 
Lub I. K."I.~ M.D. 

plIJl.nc; 

!} Plai<>t1U(.) reside. at 200Sw~nt""SI IiI.l \V"mc/!otsltr, MA (l IS" 

COHPUlNt 

'!lEO .. ' ... _.c,,,. '''' 
CLERK 01' CO"fIITS 

..,. . ... coo.o~ .... Q' .. ""', .... 

in the County of _O""",,,,,,,,,,,~. ________________________ _ 

In th. CDunty 01 _~'"''''''!' _________________________ _ 

3) Medi(~l I.blpnorlj,c 

pall<lll .... 11m sK a\1fQlpled 10 nee . 

• An orr>etr kicked m.: b.>d: ofh •• l:ott. I"tlUlliIIS in ..... topplins 10 the zmw;a . 

• WilJlaS a! eM ...... 

' 00 pl.'b!1f!'s med,,,,,ll'C<onh.lhfflo " DO ro,Il"OIl oflbosl: ...... " (rou&hJy 10 pm -> 32m iliac she left) 
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3. Tufts Medi,,~1 CCfI'«'S ,,,,,0<Iis <bow!holt We ~~!ly <XI l ln.4I20 I? a, 2! :48 IS the fino\ RO$IIIL 

~lill n:bul<ed.. ArouoId midnigbl.1hc p;llitnt·S friend tomeS 10 ron! ~ bome:ooly 10 be 11><:1 .... ith , i,niw rtSull$. 

Tbc-y bo1./I tsy 10 nvt bill ""' AItTI)tIIIded by security. Azl offend;"1 orroa:r kids ofbtr boee .• Dd I~ p;:tienl 

uun>pln 10 the fIooo-. 

Tbeto an: "'" n:conIs i:>moua 2 t:41 (9pm t 1n.4I2Ot9 _> 31m Ilr.W2019) 

WHEREFORE. pla;"liffdemor>ds 'MI: 

"'- ,. M ...... • 1122 .. " .. · __ ==0·=" 

Y~r.n. Li~ -' ~-. ' - <' . ' - , '. ~ .• 
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MR225600i F 198115703 
LlU, YU FEN 
008: 04/28/1 963 DOS: 11/24/2019 

~~~~~~ 
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PIryskiaa. •• ~,--=L<='b=K=,p~I='n,,-___ _ Yufell Liu Con'pl:lirwn'. KOIIlC'C· _'-''''''''''''--___ _ _ 

Briefly dcocribc your compJ:.iol 

Who was illvol\"eU: Yufeu Liu 

Wbat iaappeoed' feb sharp chest and back pain went to Tufts Medical Emergency in Boston left 

with a long-hlsrillg heal!h problems. 

Wbeo did it bappen: Arouud 9am S\lUdIlY _ NOYCulbcr 24tu. 2019 

!'\"bue did it bappen: Turn Medical EIllCr{!~11CY Ccntct" III &60 WMhulp.toll Street, BO$\ou 

\\-'by did it barpen: Wlt)'ilfe chest and back pains enterin'l ERbeiM dia2llOsed as a abdominal problem, 

How did it h"ppc:n? 

I. TIle nurse injected llledicine to patieIlT'$ abdominal 81"e3 WilhoUT TelliugP'ltieul what Incdicatio:J 

is l.leing used after 30 olimues Iatel.· jllItieufs heMT $\lddeuiy edt like il WIIS being st]ueezed Ul a vice 

bo:CIluW of injection. Mllde PIlT~nl immedjlll~ly re~C I purring palient out of cOIlTrol ~nd ellteriu!!-

eJ.uet!eucy u!ualioll. TlI~ patient feels honible sllIyin! ill hospital and we WillIts TO leave hospital 

as SOD'I ~s pos$ible_ The interpreter keeps lellUlg patic-lIt 10 uo tle.a,·c the bospit8l othawisc PIItie"t will 

~1I!er tulel.-!l:eucy sin laTiollS so the doclor ha\1~ 10 r~lain pa!ieut in bospitllL Patieut is \\~lbn!! 10 Si~l 

hospital release foml but tbe doclor does 1101 let paliell! lea~-e. 

2. The tMtient escapes the hospital out onto str~1 but the hospital ~C\lritles still \'Iolently detain back 

10 ER rooDi at 6th floor. 1bc treatmentteam i!i waTching and waiting unti16 hours hIler finall allowing 

the patient 10 lea\"C after signing papers. 

3 . Tllel-eafter tbe injcclen medicine is tbe CAll.e of plITlem' s swollen skin aud ill:bes TO extents to whole 

body for a fell' dl!ys. Nt:l1 lllomul!l: Ihe pat iell! went 10 BOSIOll Medical ER eX3U) doctor \VIIllts patient 

have to stay Ul hospiTal waiT to e:CRllI the result but patient ~ afraid to stay so slle left\·". 

Thereafter plienl keeps reclul!! abdoulinal pail! and urine a \.tty odd ~mell aoon! a mOlJth or two. 

Urine was also II pink color. 

--1_ The hospillli medical rttord center dnes not mm: auy patient's IIledical.'Ctords 011 Noy 14, 2019_ 

Now re-5l1it tbe patient is abdominal pain al 9 wilb 011 ~ scale of 1-10_ The pal ial' e\'en tllL:es T ylellol 

pam relief. 1lU10ns: allier medications still slliferul!!- diffiellh to sleep e\~·d3y. 

5. Leah Kaplan MD does nOI find 011 the Bo.-vd ofRegistr.uion in Medicine. 
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EXHIBIT B 
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Part 111 

Title II 

Chapter 231 

Section 60B 

COURTS, JUDICIAL OFFICERS AND PROCEEDINGS IN CIVIL 

CASES 

ACTIONS AND PROCEEDINGS THEREIN 

PLEADING AND PRACTICE 

MALPRACTICE ACTIONS AGAINST PROVIDERS OF HEALTH 

CARE; TRIBUNAL 

Section 608. Every action for malpractice, error or mistake against a 

provider of health care shall be heard by a tribunal consisting of a single 

justice of the superior court, a physician licensed to practice medicine in 

the commonwealth under the provisions of section two of chapter one 

hundred and twelve and an attorney authorized to practice law in the 

commonwealth, at which hearing the plaintiff shall present an offer of 

proof and said tribunal shall determine if the evidence presented if 

properly substantiated is sufficient to raise a legitimate question of 

liability appropriate for judicial inquiry or whether the plaintiffs case is 

merely an unfortunate medical result. 

Said physician shall be selected by the single justice from a list submitted 

by the Massachusetts Medical Society representing the field of medicine 

in which the alleged injury occurred and licensed to practice medicine 

and surgery in the commonwealth under the provisions of section n'lO of 

chapter one hundred and twelve. The list submitted to the single justice 

shall consist only of physicians who practice medicine outside the county 
," 
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where the defendant practices or resides or if the defendant is a medical 

institution or facility outside the county where said institution or facility 

is located. The attorney shall be selected by the single justice from a list 

submitted by the Massaehusens Bar Association. The attorney and 

physician shall, subject to appropriation, each be compensated in the 

amount of fifty dollars. 

Where the action of malpractice is brought against a provider of health 

care not a physician, the physician's position on the tribunal shall be 

replaced by a representative of that field of medicine in which the alleged 

tort or breach of contract occurred, as selected by the superior court 

justice in a manner he determines fair and equi table. 

Where there are codefendants representing more than one field of health 

care the superior court justice shall detennine in his discretion who shall 

represent the health care field on the tribunal. 

Each such action for malpractice shall be heard by said tribunal within 

fifteen days after the defendant's answer has been fil ed. Substantial 

evidence shall mean such evidence as a reasonable person might accept 

as adequate to support a conclusion. Admiss ible evidence shall include, 

but not be limited to, hospital and medical records, nurses' notes, x-rays 

and other records kept in the usual course of the practice of the health 

care provider without the necessity for other identification or 

authentication, statements of fact or opinion on a subject contained in a 

published treatise, periodical, book or pamphlet or statements by experts 

without the necessity of such experts appearing at said hearing. The 

tTibunal may upon the application of either party or upon its own decision 

summon or subpoena any such records or individuals to substantiate or 

clari fy any evidence which has been presented before it and may appoint 

lrIIpo'Jij, " _~IIT~11Se<:Iior'oeOII 
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an impartial and qualified physician or surgeon or other related 

professional person or expert to conduct any necessary professional or 

expert examination of the claimant or relevant evidentiary matter and to 

report or to testify as a witness thereto. Such a witness shall be allowed 

travel ing expenses and a reasonable fee to be fixed by the tribunal which 

shall be assessed as costs. The testimony of said witness and the decision 

of the tribunal shall be admissible as evidence at a trial. 

If a finding is made for the defendant or defendants in the case the 

plaintiff may pursue the claim through the usual judicial process only 

upon filing bond in the amount of six thousand dollars in the aggregate 

secured by cash or its equivalent with the clerk orthe court in which the 

case is pending, payable to the defendant or defendants in the case for 

costs assessed, including witness and experts fees and attorneys fees if 

aintiff docs not revail in the fina l judgment. Said single justice 

may, within his discretion, ncrease the amount of the bond required to be 

fi led. If said bond is not posted within thirty days of the tribWlal's finding 

the action shall be dismissed. ypon motion filed by the plaintiff. and a 

, etennination b the court that the plaintiff is indigent said justjccJ1la'l'Y

e amount of the bond but may not eliminate the re uirement 

• 
For the purposes of this section, a provider of health care shall mean a 

person, corporation, facility or institution licensed by the commonwealth 

to provide health care or professional services as a physician, hospital , 

clinic or nursing home, dentist, registered or licensed nurse, optometrist, 

podiatrist, chiropractor, pbysical therapist, psychologist, social worker, or 

acupuncturist, or an officer, employee or agent thereof acting in the 

course and scope of his employment. 
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The expenses and compensation of said tribunal shall be paid by the 

commonwealth, provided, however, that the pro rata percentage of such 

expenses and compensation engendered by actions brought against 

providers of health care registered under chapter one hundred and twelve 

shall not be in excess of the amounts received by the commonwealth for 

registration fees for such providers of healtb care under said chapter one 

hundred and twelve, less the amount expended for expenses and 

compensation of the respective boards ofregistration of said providers of 

health care under said chapter one hundred and twelve. 

Whenever the tribunal makes a finding, the clerk of the court shall, no 

later than fifteen days after such finding, send a copy of the complaint 

and finding to the board of registration in medicine. 

Upon entry of judgment, settlement, or other final disposition at trial 

court level , the clerk shall . no later than fifteen days after such entry, send 

a copy of the judgment, settlement or other final disposition, to the board 

of registration in medicine. The terms of such judgment, senlement, or 

other final disposition shall not be sealed by agreement of the parties or 

by any other means and shall be available for public inspection, except, 

however, the identity of the plaintiff may be kept confidential by the 

board. 

Ivr~l~ 
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EXHIBIT C 
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CrQWIoy •• GOO(),O,R{l MEMORIAl. HOSPITAL. '_M.oss.~. 0;,. 201 · _ 4;;, , . 00... _0i0C. 1996 -GoogIo Sc ... 

, !!!IS _f. App. 01 • • 201 t1!l961 

William Crowley 

,. 
Goddard Memorial Hospital 

Novemt>er 27. 1996. 

Present: Aguiat. P.J .• and ~ J.t! 

Jemife< E. B~r1<e lor \lie llef<!ndant 

......... J . 

TIQ is a civ~ aetion in t<>ll for persooatlnju';"s and consequenli.1l damages suslalnod when • crutc/\ suppIiod by !he 

~ C8Me ~rt. causing the ~ to fall. 

The defendenI cIenio:>d negIigeoo: ...., assette<Ilhat tile damioges iocun:d ~ nelIlhe resIII oA any fault on the part oA tile .. ,.,~ 
Upon moIionoA tile dclcndanI.the <:Me_ bao ..... 'ed Ii> !he Superior C<:u1on '*"""Y 13. 1995 .. ",,*!haI a.....,;cal 

maIpracIiot tritounIII migtoI "'-~ "11"_ Io;i G.L~ 231. §6OB. _ waf; ddt.,....., 10 \lie parties at the ~ 

sdIoduIed lor M¥d1 20. 1996. The pIaindt'r was notifood that W he ",tended 10 roIy upon a wrinen oIfe< 0( proal. such writ\ot1 

otr .... was to l"ialle t>eeto Subr7Wo:ted seven days beIcte 1M COIIYeIIing 01 !toe 1IiIiuNoI. At !toe hearing. tile pIoointitr oIIered ... 

iJ/fodaviI by Marlene UoncI8 ..... _ ",-"". Thot. .~ waf; ~ by aw \ribo.noI. The pIairdI '*' 5OU!tlI1i> 
introduoot. _ 1lI_. NonotIllIheM _WOO> io_a!<!d in'" oIIetlllptOOl. nor .... them~-'1haI 

portion 0( \lie 0t0er that sucfI materialS be llUbmitted . t least seven days before the hearing. The judge oondvcting !he 

tr1I)unaI rejecltod \lie bib IIOUQht 10 be 1riIro<:Ioo>ed. The Iudgto·s 0JCti0n waf; neitI>er art>itno<y nor .... at..- 01 d<screlX>1. 
__ . .. in ..... ~ 0( no erediI:oIt- expllnation _ ..... pIainIi!I' or '-1""O&f b noI ao,iiAYio og willi !he rules o/!he 

IIibIInaI i05"""" 01 ptOOI. 

The 1riburJIo1 c:otIduded tMllhe one< III prooI and !he cvidenoe presented by !he piaO"otili we«! nell oufIicient 10 rais.e • 

IegiIitnate """'"'" IlIIiatoiIiIy .ppropri8te b IurtIw ~ inquiry and ordered ,.. pIaftdI" poeIl bond lor aw penal ..... 

01 $6.000 wthin 30 days 0I1he IrhNI"s F"rding ...., Order. The pIainIiII neiIher .... , ...... 001II the 0n:Ie< nor SOUgIrt ..... 

~t 0( !he !in"O& 10 comply. Upon remand 10 \lie dislrk:! 00001. the trial ooort alowe<l the dclendanr, molX>1 to 

n.wewasno....,... 

The stat"", Itlte. !hat a mecl" 

202 ~ by • medical maoI 
IpraCtice action 'I~ be d· SSOd"" n toond iii rIOt posted In 30 <lays .nor an lidv<!<"se 

tr'b.n8I. ""Shar is "202 _ . 

. . ..-.eo- posIoOd aw tequired nor movecIlor I reo1ICIion 0/ !he ..... III aw 
nor did I"o&_"-'jis IaiIon 10 ~ one IlIIheM o:o.orses was iJI his perl. B.I2od Y 'H 1ll3!.!.;til 430 

lliJ1l!!!W. In ~ eirt;umstancc • . troe districi court judge tJOO no opt"" bu1. to dismiss !he aetion. AI!§Ijn Y. Boston 

Uot.opr:;;tr 'tM1li!eI. 312 Mag 654 661 (lvn 

The pIaintiII" mIgN !\ave "I': a a' 11he de<:isOooo, 0( ...... Wb.o'IIoI but did noI do so. I!ItNjJhgn y GNpnan 379 Mw 60 OW 

""" w _ --.me arguendo tNoI!he ooppeIa1o <iIIision o/!he [);strict Ccuts has ~ in !heM ~ 10 ~ the 

de<:isOooo . O/ \lie 1rb.on;oI, them _ tot. no....,... Set' Alb 9ammrT 
. ... ' «eum Y .....,..... 9"Wdl!!t DI7rsI!eJte: 

0. FH1!!u 640 AIi~3 We 1iIi~ n lW918l. has ~nt upon the plaintifl ln his otIctoA proof 10 
~strate a c.tIl.lSal 00I'V'II!IC60n between ;>roy supposed negIigenoIi by !toe der..- and hit Injuries. no.. ._ 0( the 



Date Filed 7/7/2022 11:59 PM
Superior Court - Middlesex
Docket Number 2281CV01401

Addendum Page 23

7f1112. 3:3\1 .... 

ruse merely "Ilir'* 1haIIh! bell« P<xtice """-*I be 10 inspect 1M ~ 1M t-c __ no aedibloo evideo'oc» • 10 the 

~ at care or. b<-=t> at W\M -.IanI by (!)e !Hie. ida • . Thete was '"" ~ \;Jpse of lime from (!)e depanu'e 

from !he hos¢aI ar.d !he ocn.rtoroo. o(!he injury. The oIIe, of proof uner\)' f3is 10 iIhow thai ~ wM more lik", tI'I(WI noIlllat 

tile Ct\Il<:he. _e Iumished!he poIaintillin a _. GOIIdilion. s.e /.jtIIfI y Bpwnrhai 376 Mass 573 (19781. The 

~.1aSk it ~ lO1h8lof .lriaIjudge In i'I,ikIgOl1I oefi!ltldanl's motion lor a _ YOIdict Id. at 578. The 

... dixit of II>e ........ In her ~ <IicI not sabsIy \he pIwoIrn't bufOen .. ha regerd . 

The judgment ~ tho action is afl'1fmIId. 

Save trees - read court opinions online on Google Scholar. 
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YUFEN LEU 

COMMONWEALTH of MASSACHUSETTS 

sz_ TRIAL COURT OF THE COMMONWEALTH 
SUPERIOR COURT DEPARTMENT 

PLAINTIFF, 

TUFTS MEDICAL CENTER EMERGENCY IN 
BOSTON, & 
LEAH KAPLAN, M.D. 

DEFENDANTS, 

CIVIL DOCKET NO. 2.281CV01401 

PPLAINTIFFS RESPONSE IN OPPOSITION TO DEFENDANTS, LEAH I. KAPLAN'S, M.D. AND 

TUFTS MEDICAL CENTER'S. INC., MOTION TO DISMISS THE COMPLAINT AND FOR ENTRY  OF 

SEPARATE AND FINAL JUDGMENT 

Plaintiff, Yufen Liu (hereinafter as the "Praintiffi, through her attorney, HLIntern Shu, hereby 

requests the Court to deny the Defendants' MOTION TO DISMISS FOR FAILURE TO POST THE 

BOND REQUIRED UNDER IVIG.L. Ch 231, §60B because the Plaintiff has submitted the required 

bond per the requirement of the law and the order of the Court. Moreover, the Court shall 

deny the Defendants' request to enter a 'premature' and probabfy a 'piecemeal' judgement 

Long y. Wickett, 50 Mass. App. Ct. 380 
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COMMONWEALTH of MASSACHUSETTS 

Middlesex, 55. 

YUFEN LlU 

v. 

PLAINTIFF, 

) 
) 
) 

) 
) 

TUFTS MEDICAL CENTER EMERGENCY IN ) 
BOSTON, & 
LEAH KAPLAN, M.D. 

DEFENDANTS, 

) 
) 
) 
) 

TRIAL COURT OF THE COMMONWEALTH 

SUPERIOR COURT DEPARTMENT 

CIVIL DOCKET NO. 2281CV01401 

RECEIVED 

PPLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANTS, LEAH I. KAPLAN'S, M.D. AND 

TUFTS MEDICAL CENTER'S, INC., MOTION TO DISMISS THE COMPLAINT AND FOR ENTRY OF 

SEPARATE AND FINAL JUDGMENT 

Plaintiff, Yufen Liu (hereinafter as the "Plaintiff'), through her attorney, Huntern Shu, hereby 

requests the Court to deny the Defendants' MOTION TO DISMISS FOR FAILURE TO POST THE 

BOND REQUIRED UNDER M.G.l. Ch 231, §60B because the Plaintiff has submitted the required 

bond per the requirement of the law and the order of the Court. Moreover, the Court shall 

deny the Defendants' request to enter a 'premature' and probably a 'piecemeal" judgement 

1 Long v. Wickett, 50 Mass. App. Ct. 380 



per the Rule 54(b) of the Massachusetts Rules because the requirements of the application of 

Rule 54(b) are not met. 

The Plaintiff further submits the attached Memorandum of Law and its Exhibits in support of 

this Opposition to Defendants' MOTION TO DISMISS and their request of ENTRY OF SEPARATE 

AND FINAL JUDGMENT. 

The Plaintiff, 

Yufen Liu 

By her Attorney, 

Huntern Shu, Esq. 
13}30#569267 
Law Office of Huntern Shu, PLLC 
339 Hancock Street, #3 
617-689-0070 
hunternLAV 

Certificate of Service 

I hereby certify that a true copy of the above document was served upon the attorney of record 

for each of the Defendants of the Case# 2281CV01401 via mail. 

_ 

Huntern Shu, Esq. 
BBO#569267 

Dated:July 20, 2022 
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per the Rule 54(bj of the Massilchusetts Rules because the requirements of the application of 

Rule 54(b) are not met. 

The Plaintiff further submits the attached Memorandum o~ law and its Exhibits in support of 

this Opposition to Defendants' MOTION TO DISMISS and their request of ENTRY OF SEPARATE 

AND FINAL JUDGMENT. 

The Plaintiff, 

Yufen liu 

By her Attorney, 

Huntern Shu, Esq. 
BBO#569267 
law Office of Huntern Shu, PlLC 
339 Hancock Street, #3 
617·6~9·0070 

hunternLAW@gmail.com 

Certificate of Service 

I hereby certify that a true copy of the above document was served upon the ilttorney of record 

for each of the Defendants of the Case# 2281CVOl401 viil mail. 

,--_/~---~ 
Huntern Shu, Esq. 
BBO#569267 

Dated: July 20, 2022 



Middlesex, $s_ 

YUFEN LIU 
PLAINTIFF, 

v_ 

COMMONWEALTH of MASSACHUSETTS 

TUFTS MEDICAL CENTER EMERGENCY IN 
BOSTON, & 
LEAH KAPLAN, ivi.D. 

DEFENDANTS, 

TRIAL COURT OF THE COMMONWEALTH 
SUPERIOR COURT DEPARTMENT 
CIVIL DOCKET NO. 22S1CV01401 

MEMORANDUM OF LAW IN SUPPORT OF THE PLAINTIFF, YUFEN mi.'s, OPPOSITION TO 

DEFENDANTS, LEAH I. KAPLAN'S, M.D. AND TUFTS MEDICAL CENTER'S, INC., MOTION TO 

DISMISS THE COMPLAINT AND FOR ENTRY OF SEPARATE AND FINAL JUDGMENT 

Plaintiff, Yufen Liu (hereinafter as the "Plaintiff"), through her attorney, Huntern Shu, hereby 

submit the Memorandum of Law in support of her OPPOSITION TO THE DEFENDANTS' MOTION 

TO MIA /SS AND FOR ENTRY OF SEPARATE AND FINAL JUDGMENT (hereinafter the MOTION TO 

DISMISS shall be quoted as "Motion" and the OPPOSE-110N TO THE MOTION TO DISMISS shall be 

quoted as "Opposition") to implore the Court to deny each and every request in the 

Defendants' Motion, To support the Plaintiffs Opposition, Plaintiff hereby submits the 

following aiong with accompanying Exhibits: 
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TUFTS MEDICAL CENTER EMERGENCY IN ) 
BOSTON,& ) 

LEAH KAPLAN, M.D. 
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I 
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TRIAL COURT OF THE COMMONWEALTH 

SUPERIOR COURT DEPARTMENT 

CIVIL DOCKET NO. 2281CV01401 

MEMORANDUM OF LAW IN SUPPORT OF THE PLAINTIFF, YUFEN LlU'S, oPPOSmON TO 

DEFENDANTS, LEAH I. KAPLAN'S, M.D. AND TUFTS MEDICAL CENTER'S, INC., MOTION TO 

DISMISS THE COMPLAINT AND FOR ENTRY OF SEPARATE AND FINAL JUDGMENT 

Plaintiff, Yufen liu (hereinafter as the "Plaintiff'), through her attorney, Huntern Shu, hereby 

submit the Memorandum of Law in support of her OPPOSITION TO THE DEFENDANTS' MOTION 

TO DISMISS AND FOR ENTRY OF SEPARATE AND FINAL JUDGMENT (hereinafter the MOTION TO 

DISMISS shall be quoted as "Motion" and the OPPOSITION TO THE MOTION TO DISMISS shall be 

quoted as "Opposition") to implore the Court to deny each and every request in the 

Defendants' Motion. To support the Plaintiffs Opposition, Plaintiff hereby submits the 

following along with accompanying Exhibits: 



BACKGROUND 

Plaintiff filed a complaint against the Defendants on or about March 4, 2022 to claim that she 

has been mistreated medically AND personally injured by the members and staffs of the 

Defendants and has been confined with force to the hospital against her will on or about 

November 24, 2019, Plaintiff also claimed that she has since suffered excruciating pains due to 

her fall caused by a staff of the hospital and other long lasting medical problems that could be 

triggered by the mistreatment by the members and staffs of the Defendants. Moreover, the 

Plaintiff has since then felt a mass under her belly where she was injected with alleged 

painkiller (morphine??) by the staff of the hospital and that unidentified mass has caused her 

great discomfort. She has tried to seek diagnosis and treatment with the local medical facilities 

but was either shun off once the local medical facilities became aware of the potential dispute 

between the Plaintiff and the Defendants or was told that she must wait for a long time before 

her schedule is up. That is, the Plaintiffs delay in making the bond was not intentional but was 

caused by the medical conditions that she suffered after the visit to the Defendants' medical 

facility. 

ARGUMENT 

1. BOND HAS BEEN PAID. 

The issue is moot. Thus, the Court should deny the Defendants' Motion to Dismiss, and 

other requests contained within. 

2. M.G.L. c. 231 §608 USED THE WORD 'SHALL' MANY TIMES, BUT THE DEFENDANTS 

OVERINTERPRETED THE MEANING OF THE WORD 'SHALL' 
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BACKGROUND 

Plaintiff filed a complaint against the Defendants on or about March 4, 2022 to claim that she 

has been mistreated medically AND personally injured by the members and staffs of the 

Defendants and has been confined with force to the hospital against her will on or about 

November 24, 2019. Plaintiff also claimed that she has since suffered excruciating pains due to 

her fall caused by a staff of the hospital and other long lasting medical problems that could be 

triggered by the mistreatment by the members and staffs of the Defendants. Moreover, the 

Plaintiff has since then felt a mass under her belly where she was injected with alleged 

painkiller (morphine??) by the staff of the hospital and that unidentified mass has caused her 

great discomfort. She has tried to seek diagnosis and treatment with the local medical facil ities 

but was either shun off once the local medical facilities became aware of the potential dispute 

between the Plaintiff and the Defendants or was told that she must wait for a long time before 

her schedule is up. That is, the Plaintiff's delay in making the bond was not intentional but was 

caused by the medical conditions that she suffered after the visit to the Defendants' medical 

facility. 

ARGUMENT 

1. BOND HAS BEEN PAID. 

The issue is moot. Thus, the Court should deny the Defendants' Motion to Dismiss, and 

other requests contained within. 

2. M.G.L. c. 231 §60B USED THE WORD 'SHALL' MANY TIMES, BUT THE DEFENDANTS 

OVERINTERPRETED THE MEANING OF THE WORD 'SHALL' 



a. M.G.L. C. 231 §60B does say: "...I1 said bond is not posted within thirty days of the 

tribunal's finding the action shall be dismissed, „.• Yet, the law also said: Mach such 

action for malpractice shalt be heard by said tribunal within fifteen days after the 

defendant's answer has been filed." Since such a tribunal has been waived for now 

due to the Plaintiff's temporary inability to find proper treatment and diagnosis, the 

word 'SHALL' should not be interpreted in a sense that defeat the intent of the 

Legislature of the Commonwealth, which is to ensure the substantive rights of an 

injured person to seek justice Hanky v. Polanzak, see 8 Mass. App. Ct. 270, 273 

(Mass_ App.. Ct, 1979); 

b. Defendants' Motion quoted Austin v. Boston Univ. Hosp., 372 Mass, 654 and 

claimed " finding that Section 60B "is clear that" if the bond is not posted within 

thirty (30) days, the action "shall" be bel dismissed.". However, at the bottom of 

the judgment, Judge Wilkins stated that: " [t]he fourth question asks whether a 

medical malpractice action must be dismissed if a tribunal finds that "the plaintiffs 

case is merely an unfortunate medical result" (§ 60B) and the plaintiff fails to file a 

bond in accordance with § 608." The Court said 'YES' to the question. Therefore, in 

order for the Court to 'dismiss' the action, both conditions/prongs: (i) plaiintiff's case 

is merely an unfortunate medical result; and (ii) plaintiff fails to file a bond in 

accordance with §60B have to be met before the Court would dismiss the Plaintiff's 

action. Simply only one prong of the conditions met may not warrant the Court's 

dismissal of the current action. 

Copied from the original typo of Defendants' Motion; 
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a. M.G.L c. 231 §60B does say: ..... If said bond is not posted with in thirty days oftho 

t ribunal"s fi nding the action shall be dismissed. .. : Yet, the law also said: •... leJach such 

action for m<llpractice shall be heard by said tribunal within fifteen d<lys after the 

defendant"s answer has been filed .. · Since such a tribunal has been waived for now 

due to the Plaintiffs temporary inability to find proper treatment and diagnosis, the 

word 'SHALL' should not be interpreted in a sense that defeat the intent of the 

Legislature of the Commonwealth, which is to ensure the substantive rights of an 

injured person to seek justice. Hanley v. Polanzak, see 8 Mass. App. Ct. 270, 273 

(Mass. App. Ct. 1979); 

b. Defendants' Motion quoted Austin v. Boston Univ. Hosp., 372 Mass. 654 and 

claimed" finding thilt Section 60B "is clear that" if the bond is not posted within 

thirty (30) days, the action "shall" be bel dismissed .... However, at the bottom of 

the judgment, Judge Wilkins stated that : • [tlhe fourth question asks whether a 

medical malpractice action must be dismissed if a tribunal finds that "the plaintiffs 

case is merely an unfortunate medical result" (§ 60B) and the plaintiff fails to file a 

bond in accordance with § 60B." The Court said 'YES' to the question. Therefore, in 

order for the Court to 'dismiss' the action, both conditions/prongs: (i) plaiintiffs case 

is merely an unfortunate medical resu lt; and (ii) plaintiff fails to file a bond in 

accordance with §60B have to be met before the Court would dismiss the Plaintiffs 

action. Simply only one prong of the conditions met may not warrant the Court's 

dismissal ofthe current action. 

1 Copic<l from the originailYpo of Defendants' Motion; 



DEFENDANTS' MOTION QUOTED CROWLEY V. GODDARD MEMORIAL HOSP. (1996) 

BUT MISINTERPRET THE WORD 'IMPERATIVE! 

a. Crowley v. Goddard Memorial Hospital, 1996 Mass. App. Div. 201 (Mass. Dist. Ct_ 

App. 1996) (hereinafter as "Crowley", see Exhibit B) was about a plaintiff used a 

failed crutch provided by the defendant. Plaintiff failed to pass the muster of 

medical tribunal's muster of raising a legitimate question of liability; 

b. In Crowley, the Court quoted Hanley v. Polanzak (1979, Exhibit A) and stated that 

"SHALL is construed in its imperative sense. Ft also said that: "the plaintiff neither 

posted the bond required nor moved for a reduction of the penal sum of the bond in 

30 days, nor did he appeal. His failure to pursue one of these courses was at his 

peril." Apparently, the Court repeatedly emphasized the importance of 'one of 

these courses': posting the bond, asking a reduction of the bond or appeal, which 

shall indicate that the Court would give the Plaintiff every chance to save its case at 

the tribunal as long as the Plaintiff may try. Actually, the Plaintiff has tried, despite 

her great suffering, to offer a self-drafted Offer of Proof on May 31, 2022- and to file 

a Motion to reduce the bond and to seek enlargement of time to seek medical 

diagnosis on July 7, 2022 (motion denied), The counsel for the Plaintiff got the 

Clerk's notice of the Bond on June 22, 2022 and to follow the gist of Hanley v. 

2 See Defendants' Motion to Dismiss, p.2 

4-2 
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3. DEFENDANTS' MOTION QUOTED CROWLEY V. GODDARD MEMORIAL HOSP. (1996) 

BUT MISINTERPRET THE WORD 'IMPERATIVE.' 

a. Crowley v. Goddard Memorial Hospital, 1996 Mass. App. Div. 201 (Mass. Dist. Ct. 

App. 1996) (hereinafter as "Crowley", see Exhibit B) was about a plaintiff used a 

failed crutch provided by the defendant . Plaintiff failed to pass the muster of 

medical tribunal's muster of ra ising a legitimate question of liability; 

b. In Crowley, the Court quoted Hanley v. Polanzak (1979, Exhibit A) and stated that 

"SHALL" is construed in its imperative sense. It also said that: "the plaintiff neither 

posted the bond required nor moved for a reduction of the penal sum of the bond in 

30 days, nor did he appeal. His failure to pursue one of these courses was at his 

peril." Apparently, the Court repeatedly emphasized the importance of 'one of 

these courses': posting the bond, asking a reduction ofthe bond or appeal, which 

shall indicate that the Court would give the Plaintiff every chance to save its case at 

the tribunal as long as the Plaintiff may try. Actually, the Plaintiff has tried, despite 

her great suffering, to offer a self-drafted Offer of Proof on May 31, 20222 and to file 

a Motion to reduce the bond and to seek enlargement of time to seek medical 

diagnosis on July 7, 2022 (motion denied). The counsel for the Plaintiff got the 

Clerk's notice of the Bond on June 22, 2022 and to follow the gist of Hanley v. 

' See Defendants' Motion to Dismiss. p.2 



Polanzak, the thirty-day period of M.G.L. c231 §60B shall start to run from the 

Plaintiffs counsel's receipt of the notice of Bond.3 

c. despite the Defendants' possible objection to the starting day of calculation of the 

30-day period prescribed by §608, in Hanley., the Court stressed in part that "The 

Legislature did not intend that the procedures of SOB should unreasonably 

obstruct the prosecution of meritorious malpractice claims or that they should 

eliminate any substantive right of injured persons to sue for 

damages_ Par° v. Longwood Hosp., 373 Mass. at 652-555. Cf. Dam askos v. Board of 

Appeal of Boston, 359 Mass. 55, 60-64 (1971)." Plaintiff has used its best efforts to 

meet all the thresholds set up by the laws and orders issued by the Court while 

handling pro se. A simple procedural blunder in calculating the days of a procedural 

calendar shall not undermine the legislative intent to promote the medical rights of 

an injured patient_ 

d. In Hanley (1979), the hearing of Medical Tribunal was held more than 15 days after 

the filing of answer by the defendant' as required by §60B The tribunal's decision 

was docketed on March 29, 1977. Even though the Judge decided on the 

defendant's motion to dismiss on May 20, 1977, the court still allowed plaintiff 7 

more days to post the bond. 

3 See Hanley (1979): "We answer the reported question by stating that the thirty-day period in 
G.Lc. 231, § SOB, begins to run when the tribunal's decision has been docketed and notice of it 
has been sent to the plaintiff". id. 
4 the answer was filed on December 30, 1976 and the tribunal's hearing was on March 22, 1977. Hanley (1979) 
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Polanzak, the thirty-day period of M.G.L. c231 §60B shall start to run from the 

Plaintiffs counsel's receipt of the notice of Bond.3 

c. despite the Defendants' possible objection to the starting day of calculation of the 

30-day period prescribed by §60B, in Hanley, the Court stressed in part that" The 

legislature did not intend that the procedures of § 60B should unreasonably 

obstruct the prosecution of meritorious malpractice claims or that they should 

eliminate any substantive right of injured persons to sue for 

damages. Paro v. Longwood Hasp., 373 Mass. at 652-655. Cf. Damask05 v. Board of 

Appeal of Boston, 359 Mass. 55, 60-64 (1971)." Plaintiff has used its best efforts to 

meet all the thresholds set up by the laws and orders issued by the Court while 

handling pro se. A simple procedural blunder in calculating the days of a procedural 

calendar shall not undermine the legislative intent to promote the medica l rights of 

an injured patient. 

d. In Hanley (1979), the hearing of Medical Tribunal was held more than 15 days after 

the filing of answer by the defendant" as required by §60B The tribunal's decision 

was docketed on March 29, 1977. Even though the Judge decided on the 

defendant's motion to dismiss on May 20, 1977, the court still allowed plaintiff 7 

more days to post the bond. 

; See Hanley (1979): "We answer the reported question by stating that the thirty-day period in 
G.L.c. 231, § 60B, begins to run when the tribunal's decision has been docketed and notice of it 
has been sent to the plaintiff'. Id . 
• the answer was filed on December 30, 1976 and the t ribunal's hearing was On March 22, 1977. Hanley (1979) 



e. When it comes to the interpretation of the legislative intent of §6013, the court finds 

a balance between the technical dissect of the wording of the legislature and its role 

in promoting the justice sought by the injured patient and the medical service 

provider. The court made it clear that if a plaintiff actively sought his rights under 

§60B, the court would not throw out a case when a plaintiff might have missed step 

or two procedural wise,5 

4, PLAINTIFF HAS ENCOUNTERED GREAT FIANINCAL DIFFICULTIES DUE TO HER INABILIT 

TO WORK AND THE HARSH REALTIY OF THE PANDEMIC. 

The Plaintiff could not work during the pandemic, not only because of the economy was 

dire but also because she suffered unbearable pains due to the mistreatment she 

received at the hospital. Plaintiff does not sit idly with her problems. Since the Plaintiff 

has no source of incomes in the States, she has to request her family support from 

China, Unfortunately, China has now a very strict foreign currency exchange policy and 

the wiring of money out of the country, needs to wait for extensive period of time before 

government's approval. Thus, Plaintiff has not been able to pay the bond immediately 

per requirement of the 

Eventually the Plaintiff has posted the Bond of $6000 as the Notice of Tribunal required_ 

Any unintended delay in meeting the Bond requirement of §60B was caused by the 

5 In Austin v.. U. Bos. Hosp., Crowley v. Goddard Hosp and Hanky v. Polanzak, the courts kept emphasizing in their 
individual judgment that the plaintiff's case has been thrown out because the plaintiff did not take any action. In 
the current case, Plaintiff Yukn Liu has sought aggressively to meet the court's demands, yet due to the pandemic, 
and the overload of the medical facilities in the neighborhood, Plaintiff has encountered numerous difficulties in 
getting medical diagnosis and treatment for her sufferings. 
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e. When it comes to the interpretation of the legislative intent of §60B, the court finds 

a balance between the technical dissect of the wording of the legislature and its role 

in promoting the justice sought by the injured patient and the medical service 

provider. The court made it clear that if a plaintiff actively sought his rights under 

§60B, the court would not throw out a case when a plaintiff might have missed step 

or two procedural wise.s 

4. PLAINTIFF HAS ENCOUNTERED GREAT FIANINCAl DIFFICULTIES DUE TO HER INABllIT 

TO WORK AND THE HARSH REAlTIY OF THE PANDEMIC. 

The Plaintiff could not work during the pandemic, not only because of the economy was 

dire but also because she suffered unbearable pains due to the mistreatment she 

received at the hospital. Plaintiff does not sit idly with her problems. Since the Plaintiff 

has no source of incomes in the States, she has to request her family support from 

China. Unfortunately, China has now a very strict foreign currency exchange policy and 

the wiring of money out of the country needs to wait for extensive period of time before 

government's approval. Thus, Plaintiff has not been able to pay the bond immediately 

per requirement of the law. 

Eventually the Plaintiff has posted the Bond of $6000 as the Notice of Tribunal required. 

Any unintended delay in meeting the Bond requirement of §60B was caused by the 

5 In Austin v. U. Bos. Hasp., Crowley v. Goddard Hasp and Hanley v. Polanzak, the courts kept emphasizing in their 
individual judgment that the plaintiffs Glse has been thrown out be<:ause the plaintiff did not take any action. In 
the current case, Plaintiff Yufen Liu has sought aggressively to meet the court's demands, yet due to the pandemic, 
and the overload of the medical facilities in the neighborhood, Plaintiff has encountered numerous difficulties in 
getting medical diagnosis and treatment for her sufferings. 



exigent environment of the pandemic and her pain and suffering due to the medical 

incident with the Defendants. Thus, the Plaintiff implores the Court to take these 

factors into considering when making its decision toward Defendants' Motion. 

5, DEFENDANTS' REQUEST FOR THE COURT TO ENTER SEPARATE AND FINAL JUDGEMENT 

PURSUANT TO RULE 54(b) SHOULD BE DENIED 

A court should not grant a Rule 54(b) certification unless all four of the following factors 

are present: (1) the action must involve multiple claims or multiple parties; (2) there 

must be a final adjudication as to at least one, but fewer than all, of the claims or parties; 

(3) there must be an express finding that there is no just reason for delaying the appeal 

until the remainder of the case is resolved; and (4) there must be an express direction of 

the entry of judgment. Long v. Wickett, 50 Mass. App. a. at 385-86 (2000). See also 

Yanis v. Paquin, 96 Mass. App. Ct. at 137 (2019); 0. Ahlborg & Sons, Inc, v. 

Massachusetts Heavy Industries, Inc., 65 Mass. App. a. 385, 392 (2006). 

The court regarded the application of Rule 54(b) as exceptional and narrow. The law is 

designed "to avoid the possible injustice of a delay in entering judgment on a distinctly 

separate claim or as to fewer than all the parties until the final adjudication of the entire 

case by making an immediate appeal available.6 The rule tries to balance the long-

standing bedrock policy in Massachusetts against premature and piecemeal appeals 

&See Rule 54(b) certification at httiosaawyerslegalresearch.cornirule-54b-
certificationA—Afixt=Pactuin%2C%7096%20iviass,,makim%20an%20im  cTliate%204ppeal%20available. By Roger 
Manwaring of Lawyer's Legal Research 
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exigent environment of the pandemic and her pain and suffering due to the medical 

incident with the Defendants. Thus, the Plaintiff implores the Court to take these 

factors into considering when making its decision toward Defendants' Motion. 

5. DEFENDANTS' REQUEST FOR THE COURT TO ENTER SEPARATE AND FINAL JUDGEMENT 

PURSUANT TO RULE 54(b) SHOULD BE DENIED 

A court should not grant a Rule 54(b) certification unless all four of the following factors 

are present: (1) the action must involve mUltiple claims or multiple parties; (2) there 

must be a final adjudication as to at least one, but fewer than all, of the claims or parties; 

(3) there must be an express finding that there is no just reason for delaying the appeal 

until the remainder of the case is re~olved; and (4) there must be an express direction of 

the entry of judgment. Long v. Wickett, 50 Mass. App. Ct. at 385-86 (2000). See also 

Yonis v. Paquin, 96 Mass. App. Ct. at 137 (2019); O. Ahlborg & Sons, Inc. v. 

Massachusetts Heavy Industries, Inc., 65 Mass. App. Ct. 385, 392 (2006). 

The court regarded the application of Rule S4(b) as exceptional and narrow. The law is 

designed "to "void the possible injustice of a delay in entering judgment on a distinctly 

separate claim or as to fewer than all the parties until the final adjudication of the entire 

case by making an immediate appeal available. 6 The rule tries to balance the long-

standing bedrock policy in Massachusetts against premature and piecemeal appeals 

• See Rule 54(b) certification at https:lIl.wy~r<lpealrese.rch .com/rule-54b 
certlfiC<ltionLU:- :text; Paguin%2C%2096%20Mo" .• makl.[lg%20"n%20immediatc%20appp.I%]Oavail.bl~. By Roger 
Manwaring of Lawyer's legal Research 



.,,vith the need for prompt appellate review to avoid delay and any resulting injustice or 

hardship. However, since: 

There is not yet one final adjudication of any claim among all; and 

Any current delay in the procedure is minor and won't affect the rights of all 

parties hereto so far; and 

No final judgment on any issues pending; 

Thus, Defendants' request of 'ENTRY OF SEPARATE AND FINAL JUDGMENT" should be 

DENIED. 

CONCLUSION  

WHEREFORE, Plaintiff hereby requests the Court to: 

1. To deny Defendants' Motion to Dismiss and Entry of Separate and Final Judgment for 

the aforementioned reasons; 

2. To allow Plaintiff time and opportunity to amend her minor procedural blunders and 

grant her time sufficient to seek diagnosis of her medical issues caused by the alleged 

incidents with the Defendants' members and staffs before moving the current case 

forward. 

The Plaintiff hereby submits this Memorandum of Law with exhibits in support of the 

separately file Oppostion 
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with the need for prompt appellate review to avoid delay and any resulting injustice or 

hardship. However, since: 

i. There is not yet one final adjudication of any claim among all; and 

ii. Any current delay in the procedure is minor and won't affect the rights of all 

parties hereto so far; and 

iii. No final judgment on any issues pending; 

Thus, Defendants' request of 'ENTRY OF SEPARATE AND FINALJUDGMENT" should be 

DENIED. 

CONCLUSION 

WHEREFORE, Plaintiff hereby requests the Court to: 

1. To deny Defendants' Motion to Dismiss and Entry of Separate and Final Judgment for 

the aforementioned reasons; 

2. To allow Plaintiff time and opportunity to amend her minor procedural blunders and 

grant her time sufficient to seek diagnosis of her medical issues caused by the alleged 

incidents with the Defendants' members and staffs before moving the current case 

forward. 

The Plaintiff hereby submits this Memorandum of Law with exhibits in support of the 

separately file Oppostion . 



Dated: July 22, 2022 

The Plaintiff, 

Yufen Liu 

By her Attorney, 

Huntem Shu, Esq. 
BB01#569267 
Law Office of Huntern Shu, PLLC 
339 Hancock Street, #3 
617-689-0070 
hunternLAW@grnail.coni 

Certificate of Service 

I hereby certify that a true copy of the above document was served upon the attorney of record 

for each of the Defendants of the Case# 2281CV01401 via mail, 

Huntern Shu, Esq. 
BBO#569267 
Dated: July 22, 2022 
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Dated: July 22, 2022 

The Plaintiff, 

Yufen Liu 

By her Attorney, 

~Z __ 
Huntem Shu, Esq. 
BBO#569267 
Law Office of Huntern Shu, PllC 

339 Hancock Street, #3 
617-689-0070 
hunternLAW@gmail.com 

Certificate of Service 

I hereby certify that a true copy of the above document was served upon the attorney of record 

for each of the Defendants of the Case# 2281CV01401 via mail. 

Huntern Shu, Esq. 
BBO#569267 

Dated: July 22,2022 
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EXHIBIT A 

(." 



Appeals Court of Massachusetts Plymouth 

Hanley v. Polanzak 

8 Mass. App. Ct. 270 Wass. App. Cr. 1979) 303 N.L2L1419 
Decided Aug 16, 1979 

May 16, 1979. 

August 16, 1979. 

Present: HALE, CJ, DR.EBEN. KASS, JJ. 

Medical Malpractice. Negligence, Medical 
malpractice. Notice. Words, "Shall.' 

The thirty-day period within which a plaintiff may 
post a bond after an adverse decision by a medical 
malpractice tribunal convened pursuant to CT.L.c. 
231, § 6013, begins to run when the tribunal's 
decision has been docketed and notice of it has 
been sent to the plaintiff [272-275] 

CIVIL ACTION commenced in the District Court 
of Brockton on September 3, 1976. 

On removal of the case to the Superior Court a 
motion to dismiss was heard by 8POWIL J., a 
District Court judge sitting under statutory 
authority, and a question of law was reported by 
him, 

Olson D. Rogers. Jr ( Charles J. Dunn with him) 
for M.L. Polanzak, 

Gewge IV. Asack for the plaintiff. 

HALE, C.J. 

This medical malpractice case comes to us from 
the Superior Court on an interlocutory report 
under Mass.R.CiN.,,P, 64, 365 Mass. 831 (1974), of 
a question- following the judge's conditional 
allowance of a motion to dismiss. The report is 

I accompanied by a statement of - '71 agreed facts. 
The issue presented for our consideration is 
whether the plaintiffs failure to post a bond within 

thirty days of an adverse decision by a rm.xlical 
malpractice tribunal convened pursuant to a L.c. 
231, § 60B, inserted by Si. 1975, c. 362, § 5,3 
made mandatory the  dismissal of her action even 
though no notice of the decision had been given to 
the parties. 

2 The question reported reads as follows: 
"The issue in this regani is whether or not 
the dismissal of this when is mandatory' in 
ne(xirdance with the provisions of General 
Laws chapter 231, Section 
notwithstanding the fact that no written 
notification was forwarded to either the 
plaintiif. or the defendant of the  action of 
the tribunal and decision thereof entemd on 
the court docket on March 29, 1977," 

3 (knout 1.ms c_ 231, M)13, as so inserted, 
reads, in pertinent part: "Every action for 
malPructiee, error or mistake against a 
provider of health care shall be heard by a 
tribunal consisting of a single justice of the 
superior court, a physician licensed to 
practice medicine in the commonwealth 
under the provisions of section two of 
chapter one hundred and twelve and an 
attorney authorized to pracrioe law in the 
conimonwealih, al which hearing Ihe 
plaintiff shall present an offer of proof and 
said tribunal shall detain ine if the 
evidence presented if properly 
substantiated is sufficient to raise a 
Ecgitimate question of liability appropriair: 
for judicial inquiry or whether the 
ptaintifrs case is merely an unfortunate 
medical result. , Each such action for 
malpractice shall be heard by said tribunal 
within fificeu 'lays after the defendant's 
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Appedlti Court of Massachusetts_ Plymouth 

Hanley v. Polanzak 

~ f'.li.L .... s. I\rp. Cl. 270 j..vbs..~ A"p. l· •. [q791 

1x..'Cidcd 1\uf~ 16_ 197" 

May 16, 1979. 

August 16. 1979. 

Prescnt: HALE, c.J .. DREBE . KASS, JJ. 

Medical Malpraf·!ic('. Negligence, Medic;!1 

malpractice. NOlice. Words. "$hall." 

The thifty-day period within which a pl.aintilT may 

post a bond after an adverse decision by " medical 

malpractice tribunal convened pUl~uan! to v.L.e. 

231. § 60B. begins 10 run when Ihe tribunal's 

decision has been docketed and notice of il has 

been sent 10 the pla intiff. [272-275) 

clvn_ ACTION commenced in the Disirici COUri 

(If Brockton On Septe mber 3, 1976. 

On removal of the case to lhe Superior Cour1 a 

motion 10 dismiss \\.'a.s, flL:aro by Brown, J. , a 

District Court judge SlUtng under statutory 

authuri ty. and 3 question of law was reponed by 

him. 

Wils(Jn D. Rogers . ./I: ( Charles.l. Dillin wiUI him) 

for M.L. Polan7..ak. 

Gf'orge N. Asuck for the plaintiff. 

HALE. C.J. 

"Illis nu..xl icaJ malpractice case come~ to us from 

the Sliperiof Court on an interlocutory report 

under Mass.R.('j".I'. 64, 365 Mass. R3 1 (1974). of 

a question' j(,lIowing the judge's conditional 

allowance of a motion to dismiss. The report is 

1n accompan ied by a $lUtemcnr or "'~71 agrl.!ed fat:ts_ 

The iS~Ul: presented for our considcmtion is 

whcthCT the plaintill's failure to post a hond witinn 

casetext 

thirty days of an adverse decision by a medical 

malpractice tribunal convened purslIanl to G.L.c. 

23 1. § 603, insefted by SL 1975, c. 31>2, § 5,' 

made mandatory the dismissal of her aCliun even 

though no nOlice of the dcci<ion had heen given to 

the parties. 

1 The qucstiOfl reponed n.~ds <1..-; foJtows:: 

"'Th1: tSSlll:! in (his regilrd is whL'Ihc'f OT nul 

the. dJsmi~al orillis act)on is m~dalnry In 

:u:conJancc with the provi.sinns of (;CIIC:I .. tf 

La"" ("ha~LL! "- :! .' t. S,.:eli()ll flOB. 

no!wnhstanding, tht: laCI Ibnt no wnt1cn 

nOlilicallon was rotwartlr.-'d tu cilher the 

plu infur 0..- the dcrt!ndrlD( or (be aCliun of 

lhoc tnlmTl.:l1 and dL!ClslOn Ibcroof l'n1c~d On 

wl!-coUndo..:J.:CfouM.1rcb29.IQ77.-

] (;cn ... "1.11 I ,n\\,s t· _ ~:l l . ~ bOB. <I:' so inscl'lcd, 

J'L'llii.,. tn perlincOl pan: "i:\'t'ry actmn fOI' 

miJlpfut:ticc. CMlr or mi:itakc ,o,g:tinst a 

po::wide( of hL"alth Care shall be heard by 3 

lribUR31 conSisting Or <I sill.!]lc Justice of {hI! 

"vpcrinr COllrL~ n plly:-:id:,u l lit.."CI15I.-"t! to 

pi..1Clk"e Uu''l:IiCUlC in lhl!' c()mmonwcahIJ 

undel- ' he prm i:.ion!i of ~ctlon twu of 

chapler une hUl1dJt:d <lntl twelve :inc! all 

:;IHOJ'1K,), (IuthoJ~z~d to r r.1criee I[lW lh Lhe 

couu Tlonwea ll h, <II \\ hlch hc:muj.', Ihc 

rllinritr sk.JI,1 present :ut offL:r of proof and 

said tribunal shall dct .... 'I1l1 inc if lhc 

evidence presC"lltcd ;f prorx:rly 

subslantiated is l'uO'iciL.-n1 to miSt: u 

Icgilim;uc quc:ition or lii'lbilily approrriOl It': 

fur- Judi{.;ial lOquiry or Whl;ltu:r the 

r1aiDtitf!'> c~sc i~ mCfl."ly 3J) Ul\lUrsllnall' 

IJl(;diL';]1 rcs:u it. _ , Each sudl aClion for 

lI1ulprnetice shal l be hcnrd by :oomc! tnounal 

w ilhin fifll;";U llays :;Irt~r the defend:lJ1t's 
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Hanley v. Polanzak 8 Mass. App. Ct. 270 (Mass. App. Ct. 1979) 

answer has been filed, . _ 

if A finding is Made For the defendant the 
plaintiff may pursue the claim through the 
usual judicial process only upon filing 
bond in the amount of two thousand dollars 
sceurW by cash or its equivalent with the 
clerk of the court in which the case is 
pending, payable to the defendant For costs 
assessed, including witness and experts 
fees and attorneys fees if the plaintiff-does 
not prevail in the final judgment Said 
single justice may, within his discretion. 
increase the amount of the bond required to 

be filed. 1./..w.iid bond it not posted -within 
thirty days of the tribunal's finding the 
action shall be di_vmisved. Upon motion 
filed by the plaintiff, and a determination 
by the court that the plaintiff is indigent 
said justice may reduce the amount of the 
bond hut may not eliminate the 
requirement thereof' (empha6is supplied). 

The plaintiff instituted this action in a District 
Court on September 3, 1976. The action was 
transferred to the Superior Court on October 25, 
1976, following the motion of Polanzak (whom 
we shall hereinafter refer to as if he were the sole 
defendant) to remove, which was filed with his 
answer. Cushing filed an answer on December 30, 
1976. Because it made a claim based on 
malpractice against providers of health care, the 
action was referred to a tribunal pursuant to § 60B. 
The tribunal held a hearing on the case on March 

272 22, 1977, and took the matter '272 under 
advisement.4 in its decision docketed on March 
29, 1977, the tribunal found that the plaintiff had 
not submitted evidence sufficient to raise a 
legitimate question of liability appropriate for 
judicial inquiry and that the plaintiffs injuly was 
"merely an unfortunate medical result." Under the 
statute the plaintiff could pursue her claim in the 
Superior Court only upon the filing of $2,000 
bonds within thirty days of the decision None of 
the parties was notified by the clerk that a decision 
had been filed. The plaintiffs counsel first became 
aware of the decision when served on May 16, 

1977, with the defendant's motion to dismiss the 
action for failure to post a bond within the thirty-
day period_ On May 20 a judge allowed the 
defendant's motion unless the plaintiff should post 
the bond within seven days. The plaintiff posted a 
$2,000 bond on May 27, 1977, My-nine days 
after the decision was filed. Following a hearing 
on the defendant's motion for rehearing on his 
motion to dismiss, the above stated issue was 
reported here. 

'I This hearing was held later than the 
statutorily specified 1ilicn days after the 
filing or the answers to the complaint. No 
issue is made of the possible effect of the 
delay, and we do not address it 

5 In its decision the tribunal required Hanley 
to post "bonds" of $2.000 "each," payable 
to the defendants_ No issue is before us 
concerning I laniey's action agaillSi 

Cus-hing_ 

General Laws c, 231_ § 6013, is explicit on the 
point that "Dif said bond is not posted within thirty 
days of the tribunal's finding the action shall be 
dismissed." See Austin v. Boston Univ. Hosp., 372 
Mass_ 654, 661 (1977). While "shall" is usually 
interpreted as a mandatory and imperative word  it 
has occasionally been construed as being 
discretionary in nature,7 We note, however, that 
-2-1in § 6013 the Legislature used the word "may" 
in the sentences appearing immediately before and 
after the governing sentence in this case_ Those 
two sentences provided for a discretionary 
increase or decrease in the amount of the bond. It 
thus seems clear that the Legislature intended that 
"shall" be construed in its imperative sense. It was 
so construed in Austin v. Boston Univ. ilosp,. 372 
Mass, at 661, and we do likewise. The question 
which remains to be resolved is at what point in 
the process the Legislature intended the thirty-day 
period to start. We conclude that it intended that 
point to be reached when the tribunal's decision is 
docketed and notice of the decision is sent to the 
plaintiff, 
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:U ..... Wc..T hns lA'ell filed. , .. 

"If a finding is m:ule fOf lhl! I.h:fl:ndant mc 

plainflff may pun,uc the. claim tlU'Ougb the 

usual judicial pmcl,.'SS onl) upon filing 

bond III till: tlmOum O[IWO thous:tnd dollar~ 

SI..-c:urcd by cU'Ih 01 it ... ''qYI\'3 IclIl ..... ith Lhl.! 

clerk of the court In which the ca.~ is 

pending. p:l),ahlc: 10 lilt: defendant for CQSts 

a.''1c:ssed. mctlldm,g ";incss anti M~rt..;; 

fees and aUorneys: fees if the pl:tinntr d()Clt 

nOI rm ...... ,d Ul Ihl.: final judgmellt S:Ji(1 

!!lingle justil.:c m3Y. within tu~ di~ti()n. 

incrClbC thL' nmOUfil orthc bowl n."qum:'<f tu 

nc tiled. I/ ,,,id INmd ;\' /If;l pnSII·t/ IHlhin 

Ihirl\' JU)'.s ur 111(' Iritnmai~, jiAdmf,! Ihe 

aNiml .I·hull N' (h:\"mi.(.,:(,d Upnn motion 

filOO by th¢ pl;'liJJllff. ~nd a dClcrnuuation 

by thc c.:oul'l I1ml ,he plaintiff l~ indigent 

~id justice m:Iy fC'duc:e [he amount of Ihe 

bond b\11 Ilkl)' n()i climinat(' the

rcquilcll1C'nllhcreoP' (cmpba.'iis ~l.lpplicd l. 

The plaintiIT instituted this 3clion in a Distric t 

Court on Septemb"r 3. 1976. The aClion was 

tr;1nsferrcd to the Superior Court on Oclober 25. 

1976. rollowing. the motioo of PoluDzak (whom 

wc Sh311 hereinafter refer to as if he were the sole 

defendant) to remuve, which wa._ liled with his 

answer. Cushing IiIOO an answer on ileeember 30, 

1976. Becaw,c it made a claim based un 

malprac:.1ice against providers of health c.1re, the 

action wa:; reterred to a tribunal pursuant tll & 60ll. 

nle tribunal held a hCilring On the case on March 

,.. 22. 1977. amI look the m~ltcr 'I'" under 

adviscmcnl.J In its decisioll docketed on March 

29, 1977. the tribunal found that the plaintiff had 

nnl submitted C'o'iO\!DCC sutlicicnl to raise a 

legitimate question of liability appropriate for 

judicial inquiry and that the plaintiff, injury was 

"merely an unfortunate medical result." Under the 

~latute tJle plainliff could pursue her claim in th~ 
Superior Court ollly upon the liling of $2,000 

honds within lhirty days of the dccision. j None of 

the pm1ic, WllS notii1ed by the clerk that a decision 

had been filL-d. nle plainrifl's counsel first became 

aware 01" the decision when :;e[\'cd on May 16, 
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1977. with thc defendan(s motion to dismiss the 

action for failure to post a bond within the thirty

day period. On May 20 a j udge 3Uowed the 

defendant's motion unk'Ss tbe plainti IT should po;1 

the bond wilhin seven day:;. n,e plaintifT pll>tcd a 

$2.000 bond On May 27, 1977. lifty-ninc dnys 

U fter the decision was filed. Following a ho;unng 

on the defendanl's motioo for rehearing on his 

motion to di~lllis.'S t the above ::;lulcd issue was 

reponed here. 

-I Thi~ nc.mn~ \,,'a,.. held Inter tw.n Ihc 

stututonly specified fiflt!cl1 days after the 

filing of the ;In.sw('~ to I~ cump\mnt. No 

J5~C is mndc uf the possible cffet't or Ihe 

deJoy. -and wt' do nol :IUcln:SS It. 

.5 In if f,. d('l:i~j(]n the tl'ibunal rcqUil'LoO Hnnlc)' 

10 post -bonds" of S2,t)OO '\:'Kh." p3yabfc 

to lh~ t!cfl."dall ts. No bltUC' t.'> b~ lon: U!\: 

concernmg I t.mlcy''l ;1(:lIon ,lg;Un51 

Cushin)!. 

Geneml Laws e. 231. ~ 60n, is explieil on the 

point that "I iJf said bond is not po<tOO within thirty 

days of the nibunal's ti nding the aclion shall be 

dismis-sed." See Austill v. Bostoll Univ. Hosp .. 372 

Ma,s. 654. 661 ( 1'177). While "sh"U" i$ usually 

interpretL'tl as a mandalory and impcmtivc word" it 

has occa.~ionally been construell as being 

discretionary in nature.' We note. however. that 

~-,'l '27.' in * 60Tllbc Ll.!gislatuTC used the \vord "m:ly" 

in the sentences appearing immediatcly before and 

after tbe gowming ~entel1ce in this casco Tho e 

two sentenccs provided tor a discretionary 

increase or decrease 111 the amount or the bond. It 

thus Seems clear tbat the Legislature in tended that 

"shall" be construed In its imperative sense. h was 

so construed in AlI.~lill v. 110S1011 U"i\~ l/osp .. J7~ 

M3!>s. at 66 1, and we do likewise. The question 

which rema i n~ to be resolved is at whal point in 

the proccss ihe Legislature intcmlcd the thirty-day 

period 10 start. We C01lcludc thm it inlended that 

poim to be reached wh"n the tribunal's decision is 

dockeled and notice of the decision is senl to the 

plaintiff. 
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Hanley V. Polanzak ti Mess. App. Ct. 270 (Mass. App. Ct. 1979) 

6 See McCelqv V, ROydell, 275 Mass. 91, 93 

(1931); Opinion of the Justices, 300 Mass, 

591, 593 (1938); Elmer v. Cnrnsüoneruf 

Ms- 304 Mass. 194, 196 (1939); Wind 

Innersole Counter Co. v. Geilick 317 

Mass.. 32.7, 329 (1944); Johnson v. District 

Aitornev for the No. Dist. 342 NiaN'i. 212, 

215 (1%1): Clark v. Miter Sewer Commrs_ 

alNorkmed, 353 Mass- 705, 710 (196(), 

7 Swift v. Registrars. of Voters: of QUilley, 251 

Mass. 271. 276 (1932). Commivsioner 

Banks v. itfekkight, .251 .Mass. 467, 472-

473 (1933). Murray v. aes Mk Co., 305 

Mass. 3 I I, 313-316 (1940). Home °War& 

14Pon Corp. v. SIVreney. 309 Mxis. 26, 29 

(1941). BaNiall v. &They Mkt Cold 

Storage Warehouse Co., 312 Mass. 635, 

6444147 (1942). McLaughlin v. Rockland 

Zoning Bd. of Appeak 351 Mass. 678, 

6gi-64.42 0967), 

Section 60B was enacted as part or a legislative 
package intended to avert an impending crisis in 
the area of medical malpractice insurance. Salem 
Orthopedic Surgeons, Inc. v. Quinn, 377 Mass. 
514, 517 (1979). See the emergency preamble to 
St. 1975, c. 362. The Legislature aimed to 
guarantee the continued availability and to 
stabilize the cost of medical malpractice insurance 
by providing for a tribunal to screen all 
malpractice actions and by requiring a bond 
secured by cash or its equivalent for the further 
litigation of those claims found by the tribunal to 
lack merit. See AA:er v. Pearson, 7 Mass. App. Ct. 
552, 555 (1979). This procedure was intended "to 
discourage frivolous claims whose defense would 
tend to increase premium charges for medical 
malpractice insurance" ( Austin v, Boston Univ. 
Haw,. 372 Mass. at 655 it. 4; Pam v. Longwood 
Hosp., 373 Mass. 645, 651 [1977]; Link v. 
Rosenthal. 376 Mass. 573, 577 [1978]; Aker V. 
Pearson. 7 Mass. App. Ct. at 555), and to insure 
that the costs incurred by malpractice insurers in 

274 the defense or =Thiess '274 claims8 would be at 
least partially defrayed by the amount of a cash 
bond_ The Legislature did not intend that the 

procedures of § 6013 should unreasonably obstruct 
the prosecution of meritorious malpractice claims 
or that they should eliminate any substantive right 
of injured persons to sue for damages. Pam v. 
Longwood Hosp., 373 Mass. at 652-655, Cf. 
Damaskos v. Board of Appeal of Boston, 359 
Mass. 55, 60-64 (1971). 

8 That is, those ciahns round by thi: tribunal 
to be insufficient to raise a legitimate 

qucstion appropriate for judicial inquiry 

and which the plaintiff, Mier posting a 
bond, loses at 

The thirty-day time period for the posting or a 
bond suggests a legislative intent "to promote 
method, system and uniformity in the modes of 
proceeding" ( v. Registrars of Voters of 
Quinc.y, 281 Mass, 271, 276 [1932], quoting from 
Torrey v. Hillbilly, 21 Pick. 64, 67 [18391). A 
decision of which the plaintiff had no notice and 
the effect of which is to defeat an action in its 
entirety does not comport with the legislative 
scheme. 

The clerk has a duty to notify the parties of the 
entry on the docket of the. findings and order of the 
tribunal. Mas.c.R.Civ.P. 77(d), 365 Mass. 838 
(1974).1' When a plaintiff has received notice from 
the clerk of the adverse decision of' the tribunal 
and fails to post the bond within the thirty-day 
period, we think it clear that the Legislature 
intended that the action should be dismissed. 
Austin v. Boston Univ. Hasp.. supra at 661. It is 
inconceivable that the Legislature intended that a 
failure to post a bond within thirty days or the 
tribunal's decision would require dismissal of an 
action where (as here) no notice of the decision 
was sent to the plaintiff We consider that to hold 
otherwise would be contrary to the Legislature's 
intention not unduly to impair a plaintiffs right to 
sue. '275 Pam v. Longwood Hospital, 373 Mass. 
at 654-655. Moreover, it would be manifestly 
unjust to punish the plaintiff for her reliance on 
the clerk to perform his legal duty.' See Home 
Owners' Loan Corp. v. Sweeney 309 Mass. 26, 29 
(1941); Bogdanowiez v. Director qf the Div of 
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It SI!I:: .t,.kClJ.rly Y. Roy(kn. 275 Ma~ ... 91. t)) 

(19~ I); Opi"iurr vI JhL' JU.HiL't· ... , .1 00 \It.I'' 

591. 5qJ (1931<); F:JnU>T 'Il. C(Jnll"is~u)m:r u{ 

In.~_. 104 "'as~. I')·", 196 (1939); Wind 

JIlIJ(',. \,(}/c, emU/ft",.. Co. v, (Pi'ilic:h. ,; 17 

MilS ... J27. 319 (1944); Johnson" Oisllkl 

AlfunlcY fin,tllf' No, Di~L. 3"1 Ma.."is. 1 12. 

~ I " (1 Q6 r ): Clm*- ,,', Ho/{',.. S("wer <.. ommrt. 

nlNrmnwd, 353 Mu),;,>. 70S. 7Jf1{l96lH. 

7 Swi/i \'. Rt'gi,.\'frllr') uf ,'uti' /";)' o!QuiJU."'. 1}; t 

r."'"",> nt 176 (l9J:!.}. ('fJl1IJIIj.~si()I1~:r (1 
BUIIIu v. Mdvrfg"f, lXI Mru. 467. 472-

473 (l9J3). Mllrmy 11. f;d{',s Mlk_ Cu .. 305 

Ma!os. 1 11, ,1 P.310 fl940). /lonrf" ()u'tt"f:'{' 

l -fkJII Curp. ". SII'l 't."lJiY. JOl) M;I"~ :!(" ;!9 

( 1941 ). Boslo" \'. Qnillf"y MIa CCJ/d 

SlfIlIlg t' rt'nn.~ho/JS(' (0., J 11 M~~;,_ l\]~ . 

(l'14 ~()oJ7 (1942) . . '4>f('llluglrlin \-. R(x:k fmrd 

LAminK Od, of ~rpp('(I's. :;'51 M3~ ..... ~7t-i. 

6&1-o..'''i! (1%7) 

SCClIon 60B was enacted as part or a legislat ive 

package intended to aven an impending crisis in 

the 'Ure~ of med ical ,'nalpractice insurance. Salem 

Orfhopedic Surge(Jll$, Inc. v. Quinn, ]77 Mass, 

514.51 7 (1979). See Ibe emergency preamble 10 

SL 1975. c. .162 . The Legislature aimed to 

guarantee the conlinued availability and to 

stabilize the cost of mcclical malpmcticc in~un:mcc 

by providing for a tribunal 10 screen all 
malpracticc aClions aDd by requiring a bOlld 

secured by cash or its c4uivaknl ror the further 

litigalion or those claims fOWld by the tribunal to 

lack merit. Sec Akrr v. Pearsoll, 7 Mas<. App. Ct. 

552. 555 (1979). This procedure wa:; intended "to 

discollr"gc rrivolous claims whose defense would 

tend to iner.",e premium charges lor med ical 

malpractice insw'ant.:.l!" ( Austill V. /:IOS(OIl Uni\', 

Ho.,-p .. 372 Mass. <II 655 tl. 4; ['um v. LOllgwood 

1/0SJ1., ."l73 Muss. (,45. &51 [I 977J; LillI" v. 

Rosenthal. 376 Mass_ 513, 577 (1978]: Ake,. v. 

Pearson. 7 Mass. Apr. CL at 555), (In(1 to insure 

that the cos.ts incurred by malpracli\"":c insurerS in 

":~4 the defellse or me.rilless ".'!.7·1 ciainlsx would be ai 

least partially defrayed by the amount of a cash 

bunt!. The Legislulure did nOI intend thai the 
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procedures of § (>OH should unreasonably obstruct 

the prosecution ur mcnloJious malpractice claims 

or that they should eliminate any substantive right 

c")f injurOO persons to sue fi)r damages, Pall.l v, 

Longwuud /fosp.. 173 Mass. at 652-655. Cf. 

Oamaslws v. Board of tip pea! 0/ B().,/on. J59 

Mas.';. 55, 60-64 ( 197 1). 

S Thai i ... those claim ..... Ii.)unu by lh..: oibumi l 

to be in....ufficicnl to rouse a lef,ililllaic 

'11J~riQll ~Ilpropri:l te ror judiei:!1 in'1t1uy 

Olnd ~d'lI.;b (he r tainli fr, UnCI poSting. .a 

bond. loses al trial. 

n,C lhiny--day t ime period lor the posting of a 

bond suggl.:.;.,\l.s a legislative intent "lO promote 

method. system and uniformi ty in the modes of 

proceeding" ( Swiji v. Registrars of VOIl·~' uf 

QII;ncy. 2X 1 Moss. 27 1. 276 [1 932]. quoting rrom 

Torre), v. Millhury. 21 Pick. 64. 67 [I ~39 I). A 

decision of whicl\ the plaimitr had no notice and 

lhe elTcct o\" which is to defeat an action in ils 

entirety does not comport with !lIe legislative 

scheme. 

The clerk h1.l5 " duty to nOliry the punies or the 

entry on the docket Qf the fi.ndings ami oI .. mll.:-f Qf \he 

tribunal. Mas.,KCiv.P. 77(d). 3(,5 M"s>;. &38 

(1974)." When a plaintiff has received notice from 

Ihe clerk of the adverse decision of th" trihunal 

and fails to post. ille bond within the Ihirty-day 

period, we Ihin k il clear Ihal the Legislature 

inlended that the :tction should be dismi"cd. 

Amlill v. Bos/on (lniv. H,,-,p .. supra at 661. It is 

inconceivable that the Legislature intended Ihat a 

railurc 10 post a bond within thirty days ()r the 

tribwlIil's deciSIon would require dismissal of an 

action where (as here) no nolice of the decision 

was scot to the plaintiff We consider Ihal 10 hold 

otherwise would be contrary to the Legisiarure's 

intention not unduly tl> impair" plaintiff's right to 

'!.7-:- sue. -:!"75 Paro v. LOfl.t."",'ood H()spiw/, 373 Mass. 

al 054-655. Moreover, il would he manifestly 

un.iust to punish the plaintiff tor her rcliance on 

the clerk 10 l)crfoml his "-'gal duty. W See HOllie 

()~'I,'nerfO' Lnon Corp. v. Sl1'el'lll'Y. J04 Mass. 1('~ 29 

(194 I}: BOKdanowic= v. f)/I"!!ctor o( the Di,'. of 
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Hanley V. Polanzak 8 Mass_ App. Ct. 270 (Mass. App. et, 1979) 

1.:mplowneni Security 341 Mass. 331. 332 (1960); 
Cohen v. Board of Registration in Pharmacy, 347 
Mass. 96. 99 (1964). 

9 Rule 77(d) requires the clerk of court to 
send parttes noticc of the entry of "an order 
or judgment" of the court. It applies with 
equal force, however, to the docketing of 
the tribunal's findings and order for the 
tribunal is an arm of the court whose action 
can affect the rights of parties as much as 
the action of a judge acting alone_ 

1° A daily check of the docket would have 
disclosed the fact that 3 decision had been 
fired and that the thirty-day period in which 
to post a bond had started to nut, but 
Hanley was not remiss in awaiting notice 
of the decision from the clerk in apparent 
reliance on Mass..R.('iv_P. 77(d), Compare 
Erifredirions Unlimited ..4quaric Enterprises., 
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Inc v. Smithsonian but., 500 17.2d lios, 809 

(p.c. Cir, 1974); Braden v. Other-sin' of 
Pittsburgh. 552 E.211 948, 952-9'53 3d Cir. 
1977).. Contrast In re Morrow 502 Ell 
520.522-523 (5th Cin 1974), 

We answer the reported question by stating that 
the thirty-day period in &Le, 231, § 60B, begins 
to run when the tribunal's decision has been 
docketed and notice of it has been sent to the 
plaintiff." As the period thus measured had not 
run., the judge's order is affirmed. 

I I We leave, for another day any expansion or 
this decision when we are presented a 
factual situation such as one where the 
notice has been sent but has not been 
received by the plaintiff, 

So ordered. 

76 *.,?.76 
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Hanley v_ Polanzak B Mass_ App. CL 2"(0 (Mass_ App_ CI 1979) 

f ;mp!ovment SeclIrity_ 341 Mas._ 331. 332 (1960); 

Cohcn v. Board oj Rcgistration ill PharmGC;; 347 

Mass_ 90. 9'-.1 (1964)_ 

'9 RuJI! 77tJ) ~uiJxo~~ Ihc dt::tI: Qr cOLIn hI 

senti p.:1rtre5 notil..'C ofthe cntry or"an !)rder 

or judgment" of lhc court.. It :tpplie!- with 

t:quaJ force. ho\vever. to the dockeling of 

We tribuoaJ's findings and ordct. (Of the 

Iribunall:<l aD arm of the court whose aCl iun 

can :JfreCI lh(.: rights or p:Jrtics a~ mucb "s 

Ihe.: action of a judglt acting alone. 

10 A o:lily chl.."Cl;. of the: docket wuuld have 

iliscloscd the fael that a decision h:ld bc1..'fl 

fitcd and Ih;lllhc Ihirty-day pcri(KI tn which 

to pO~1 :1 oo:..d h<\d Slarted to run. bU1 

1-1':IDJcy was not ~mis!) Ul awaiting notice 

of th<' ,It,'t:b~QI1 from 'he derk m appan."nt 

rclia.n<:'e on Mass.R.O\'.P. 77(d). Corn~rc 

£.rpNlition.r lInlimiu'(/ AquatiC t;nIrJpris("s. 
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Inc .... Smilhsoman hut .• 500 F.2d ~()S.. ~oq 

(D.C. Cir. 1974)~ flr(Jd~1I \'. Unil'{!r$111 0/ 

f>ilIsbu'lh. 552 .. ·. :!u 94~. q52~95J l:ki Cir. 

1971). Conlr.JSt 1ft fro Murroll: 50::!: F.:!tf 

520. 522-5~ (Sib Cir_ 1974). 

We answer the reportcd question by stating that 

tllC thirty-day period in G.Lc_ 231. § 60B. begins 

to run when the tribunal's decision bas becn 

docketed and Ilotice of it bas been CDt to the 
plainliff" As the period thus measured had not 

run, Ihe judge's order is nffinncd. 

II We leave fur :molh..:r d:IY any C'x[l30SJon of 

thiS decision ~\' hc:-n we are prcscnh.:d a 

factual sLtuation such Cl..;; one when:. Ihc 

Il(,}ticc llil.'i hcen M:'nl but has 110t bel'll 

rece1ved hy 1he plainliff. 

So on/l!rr!d. 
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Massachusetts Appellate Division. Southc-rn District 

Crowley v. Goddard Memorial Hospital 

1996 Mass, App. 201 (Mass_ Dist. (71, App. 11--)96) 
Decide(' Nov 27, 1996 

November 27, 1996, 

Present: Aguiar, P.J., and Welsh, J,-

- Although a memtx:r of the panel, Judge 

Crimmins 'cense(' himself-anti triklk no part 

in the decision of this case. 

7bri, Fall injury. Negligence, Medical malpractice 
action; Failure to post bond. Evidence, of defect in 
crutches. 

Opinion affirming decision dismissing action. 
Motion to dismiss heard in the Stoughton Division 
by Paul E. Ryan, J. 

Mark V. Kenny for the plaintiff. 

Jennifer E. Burke for the defendant 

WELSH, J. 

This is a civil action in tort for personal injuries 
and ct-yrisequential damages sustained when a 
crutch supplied by the defendant came apart, 

causing the plaintiff to fall. 

The defendant denied negligence and asserted that 
the damages incurred were not the result of any 
fault on the part of the defendant. 

Upon motion of the defendant, the case was 
transferred to the Superior Court on January 13. 
1995 in order that a medical malpractice tribunal 
might be convened agreeable to G.L.e. 231, § 
6013. Notice was duly given to the parties at the 
hearing scheduled for March 20, 1996. The 
plaintiff was notified that if he intended to rely 
upon a written offer of proof, such written offer 
was to have been submitted seven days before the 

2.02 

convening of the tribunal. At the hearing, the 
plaintiff offered an affidavit by Marlene Landa, a 
registered nurse. This affidavit was accepted by 
the tribunal. The plaintiff then sought to introduce 
a series of bills. None of these bills were 
incorporated in the offer of proof, nor was there 
compliance with that portion of the order that such 
materials by submitted at least seven days before 
the hearing. The judge conducting the tribunal 
rejected the bills sought to be introduced. The 
judge's action was neither arbitrary nor an abuse 
of discretion, especially in the light of no credible 
explanation from the plaintiff or his attorney for 
not complying with the rules of the tribunal as 
offers o f proof. 

The tribunal concluded that the offer of proof and 
the evidence presented by the plaintiff were not 
sufficient to raise a legitimate question of liability 
appropriate for further judicial inquiry and ordered 
that plaintiff post a bond for the penal sum of 
$6,000 within 30 days of the tribunal's Finding 
and Order. The plaintiff neither complied with the 
Order nor sought an enlargement of the time to 
comply. Upon remand to the district court, the trial 
court allowed the defendant's motion to dismiss 
and a judgment of dismissal was entered. 

There was no error. 

The statute states that a medical malpractice action 
"shall be dismissed" if bond is not posted in 30 
days after an adverse decision by a medical 
malpractice tribunal "Shall" is "202 construed in 
its imperative sense. Hanley v. Polamak, 8 Mass. 
App. Ct. 270. 273 (1979). The plaintiff neither 
posted the bond required nor moved for a 
reduction of the penal sum of the bond in 30 days, 

casetext 
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MaSS3Chu5Ctts Appellate DiVISion. Southern DI~lrict 

Crowley v. Goddard Memorial Hospital 

1996 M..t.<; ... Arp. rJi \". l lll ( \1 :b:t. D iM. ( ',. App. 1 ~9() 1 

Decided ~o ... · 27. I qt.}b 

ovcmber 27, 1996, 

Present: Aguiar, P.J., and Wcbh, J, 

_ Although :I member of" the panel. Judge 

C'nmmms l'l'Cuse=d himself and lC1(.k no P3rt 

in the d~ci.~ion "fthls casco 

Turt, Fall injury. Negligence, Medical malpractice 

action; f'ailure to po~1 bond. Evidence, of defect in 

crutches. 

Opinion affinning decision dismissing action, 

Motinn to dismiss hcard in thc Stoughton Di\'ision 

by Paul E. Ryan, J. 

Murk V. Kenny for the plaintiff. 

Jennifer c. Burke for the defendant. 

WELSH.J . 

This is a civil action in tort for personal injwics 

and cOllscqueotial damages sustained when a 

crutch suppl icd by the detendant came apart, 

causing the plaintiff to full. 

The defendant denied lIcgligence and asserted that 

the damages incurred were not the resull of any 

fault on the part of the delendam. 

Upon motion of the defendant, the case was 

transfcrred to the Supenor Court on January 13. 

1995 in order thaJ a medical malpractice tribunal 

might bc convened agreeable 10 G. L.e. 23 I, § 

60B. Notice was duly given to the parties at the 

hearing scheduled for March 20. 1996. The 

plaintiff was notified Ihat if he Inlended 10 rely 

upon a written ofter of proof, such written offer 

was to have he'en submitted seven days before the 
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conven ing of the tribunal. At tbe hearing, Ihe 

plaintil,!, offered <In affidavit by Marlene umda, a 

rcgi.,tered llurse. Ihis allid"vit waS accepted by 

lhe tribunal. The plaintiff then sought to introduce 

a scries of bills. None of dlese bIlls were 

incorpom.ted in the offer of proof. nor was Ihere 

compliance with that portion oflbe order that sucb 

materials be submitted aJ least seven days before 

the hearing. The judge conducting Ihe tribunal 

rejected the bills sought 10 be introduced. The 

judge's action was neither amilr(!ry nor an C1buse 

"f discretion, especially In thc light of no credible 

explanation fi'om the plaintiff Of his allomey for 

not complying with the rules of the tribunal [IS 

offers ofproot: 

The uibunal concluded that the offer of proof and 

the evidence presented by the plaintiff were not 

sullicicnt to raise a legitimate question of liahility 

appropriate for further judicial inquiry and ordered 

that plainliff post a bond f<,. the penal sum of 

$6,O()O within 30 days of the tribunal's Finding 

and Order, The plaintiff neither complied with the 

Order nOr sought an enlargement of the time to 

comply. Upon remand to the district court, fhe trial 

eoun allowed the defendant's motioll III dismiss 

and a judgment of dismissal was entered. 

There wa.~ no error. 

The statute states that 3 medical malpractice action 

"shall be dismisscti" if bond is not posted in 30 
days after an adverse decision by a medical 

'.(),' malpractice tribunal. "Shall" is 202 construed in 

its imperative sense. Hanley v. Polan=l1k, H Ma~>. 

App. CL 270. 27J (1979). The plaintiff neither 

posted the bond required nnr moved for a 

reduction oftbe penal sum "fthe bond in 30 days, 



Crowley v. Goddard Memorial Hospital 1996 Mass. App. Div. 201 (Mass. Dist. Cl. App. 1996) 

nor did he appeal. His failure to pursue one of 
these courses was at his peril. Blood Lea, 403 
Mass. 430„ 432, (1988). In these circumstances, 
the district court judge had no option but to 
dismiss the action. Austin t.1 Boston University 
Hospital, 372 Mass. 654, 661 (1977). 

The plaintiff might have appealed the decision of 
the tribunal but did not do so. Malahon v. 
Gilman. 379 Massfl), 63-64 (1979). 

if we assume arguendo that the appellate division 
of the District Courts has jurisdiction in these 
circumstances to review the decision of the 
tribunal, there would be no error. See Police 
Commissioner of Bo.yun i. Municipal Court of the 
Dorchester District, 374 Mass. (40_ 662-663, 664, 
665, n. 18 (1)78). It was incumbent upon the 
plaintiff in his offer of proof to demonstrate a 
causal connection between any supposed 
negligence by the defendant and his injuries. The 

casetext 

affidavit of the nurse merely opines that the better 
practice would be to inspect the crutches, but there 
was no credible evidence as to the standard of care 
or a breach of that standard by the defendant. 
There was an appreciable lapse of time from the 
departure from the hospital and the occurrence of 
the injury. The offer of proof utterly fails to show 
that it was more likely than not that the crutches 
were furnished the plaintiff in a defective 
condition, See Little Rosenthal, 376 Mass. 573 
(1978). The tribunal's task is comparable to that of 
a trial judge in ruling on a defendant's motion for a 
directed verdict. Id, at 578. The ipse dixit of the 
nurse in her affidavit did not satisfy the plaintiff's 
burden in this regard. 

The judgment dismissing the action is affirmed. 

So ordered. 
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Crowley v. Goddard Memorial Hospita l 1996 Mass. App. Dlv. 201 (Mass. Dis!. CI. App 1996) 

nor did he appeal. His failure to pursue One of 

thesc courses was al his peril. Hlood " I.ca, 403 

Mil'>. 430, 432, (19~l\) . In these circumstallee.~, 

the dislrict court judge bad nu option but to 

disTlUSS the action. Austill t~ BOSIOIl UI1H'ersity 

f!ospilal. ,72 Mus<. 654, 66 1 (1'177). 

'IllC plaintiJT migbt have appealed the decision of 

the tribunal but did not do so, McMahon v. 

Glixmal1. 379 1\1" " . 1-10. 6-,-M (1979). 

I f we aSSlIllle !!rguelldo tbol Ihe appellate division 

of the District COllrtS has jurisdiction in these 

circumstances [0 review the deci~ion of lhc 

tribunal, there would be no error. Sec Po/it'{! 

( ·ommissioner uf BOSlon 1~ MUI/icipal Court '?f JlIt:' 

Dorchester ()is/rh' l. 374 Mass. 640. 662-6(,3. 664, 

M 5, n. 18 «(978). It was incumbent upon the 

plaintiff in his ,,/fer of proof to demons 1m Ie a 

causal connection between any suppo~cd 

negligence by the tlcfendant and his injuries. The 
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affidavil of the nurse merely opines thaI the better 

pmctice would be 10 inspect the crutches, bUI there 

W"~ DO credible evidence as to the slllnd"rd of c.re 

or a breach or thaI standard by the dclcndant. 

rherc W"s an appreciable lapse of lIme from the 

departure ITOm the hospital and Ihe ocellrrencc of 

the injury. The offer of proof utterly fails to ,how 

Ihal it was more likely than not Ihat Ihe crutches 

were furnished the plainli!f in a defective 

eondilion. Sec !.iI/Ie' " Ro.w.'lJIhui. 376 M:l.". 57.1 

(197Xl. The tribunal's task is comparable 10 thaI of 

a Irial judge in ruling on n defendant's motion lor a 

directed verdict. rd. ill 57R. The ip.w' dixit of tbe 

nU"'e in her affidavit did not satis fY Ihe plaintirrs 

burden in this regard. 

The judgment dismissing the action is altimlCtl. 

So ordered. 
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i I 
COMMONWEALTH OF MASSACHUSETIS 

I I 

) 

SUPERIOR COURT DEPT. 
C.A., NO.. 2281CV01401 

Yli FEN LlU, ) 
) 

PLAINTIFF~ ,~~ RECEIVED 

v. ) 7/22/2022 MI.- ,~( c(f}o..r;k~ ,/ 
) '/Z?/UJ2-Z-. rit/IV [~~ 6. . ~ 

TUFTS MEDICAL CENTER EMERGENCY )!.Jh II. r~.sft~-5;'/""f /' j')~ ... ~g J1-/~D /I 
IN BOSTON', ) JI"C t ~ . , #;-/- Iv /t:l5r ~ / ftPtDtd' 

LEAH I. KAPLAN, M.D., ) c/eS"Mt.f{ r/ L (2'3/ -$~of3 / /" 
)~~~r.:-..'- I-Y 

D~FENDANTS. ) r~ev.AI~h aPl/ lJ;;t /;"v' J..., 
) t's '; ~ -::::::-- /"""" . / uS ~ fo-(./7£" 

'---------------~-- Pte:!)O- /s "fAC"J~ ~4J~ 
MOTION OF THE DEFENDANTS,: LEAH I. KAPLAN, M.D. AND TUFTS MEDICAL ~ 1/ 

CE~lER, INC~TO [)I$IYHSSTI:'I~PLAINTIFF~S 'GOM~LAINT F()RFAILUR,E TO PI(:)// ~sl-r 
PO, STTHE BOND,REQU,,' IRED UNDE~_ Mi.G" .L.Ch.231, § 60B AND FOR r e~~'-I 

:ENTRY OF SEPARATE AND:FINAL JllDGMENT JVr f?1f}!i? I' 

, " ',' ", . ',.,. ,,-fo Cl (~ " 
NOW COME the Defendants, Le'ah I. Kaplan. M.D .• and Tufts Medical Center. Inc. I' 111 .r;r 

, PI d ~~tT/wrJ 
who hereby submit this Motion to, Dismiss the Plaintiff's'Cori)pl~ilit, with prejuQicei fbr m £1i0---

b,ec.ause the Plaintiff haS'f,ai.1ecl,to P"Qst th, e $a,,'o,fo.Oo,'·bond ~eqllire.cf: unde, r,'.M.G .. L. C,h.' d~fI £ 
231,§ 6UB. Th~' Defendants further request th~t the Court entersepar:~teand final ~ . I' 
Judgment in the Defendanfs favor pursuant to R~le 54(b) afthe Massachusetts Rules a~~ 
Ciilil Procedure. . I h6~ crI.:. 

Insupport:ofthi~ Motion.:the Defertdants~ubmitth~ ·accompanying Me~orandum f/J.~ 

OfLC1w.Withe~hibitS.c; c"5- Je.f'~ b~~,Ic)~ PI)f4:5 (;:c,W~cc.v~~rf; 
'f/v-ee .t%ff ~II; rt~ U'~c>l ~,,-q{~ /~/~f e:~ 

o-J,(;:;fj) /'> ~ fol1fd JfvJ ~,~ cM,h- # T.4 /"V y<"-
~a/ ~4/(Pfolt} r~k//,,) CJ~ if /k C~l"YL~Ve,tP7ces,:// 

tY~ /l~ ff7VlAl ~ //Jq~/ ,~ ?c/h.d' 
1 Th.e Defendant Tufts Medical Center. IrjC~f is misnam~d ,n the PlaintiffsComPlaint'as Tuft's" ~di~,' ~ ~ 
Center Emerg~ncy in Boston. ~(/I/e/~./ h/'j7-er r 6/i~ 6)-. /~ 

~ - J /I. l' ). ~/JI,' ' JJ?f.' WllvlcP 
C I< Y '/- tt:oe:Y 11); 'b1'~j).~~$C?~: In# "//1.e 

.. V;!J/ :;:;:4//,;.-. S"vH(cy"#j" ~ o£,/~~ ;4-- Ap~U!. o-~ 
Iller 1'1f /' II ... _ // 'I: /~ KO 

JUt ~.,a~ (j'~ , I ~. V-~ r ~ 7" .i 
( ./ ~ .~"",. 2. YI:2. L 
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COMMONWEALTH of MASSACHUSETTS 

Middlesex, ss.            TRIAL COURT OF THE COMMONWEALTH  
             SUPERIOR COURT DEPARTMENT  
             

CIVIL DOCKET NO. 2281CV01401 

YUFEN LIU                                    ) 
 PLAINTIFF,                        )  

 v.                          )    
TUFTS MEDICAL CENTER EMERGENCY IN    ) 
BOSTON, &                                                        ) 
LEAH KAPLAN, M.D.                          )                               

DEFENDANTS,                         ) 
______________________________________________________________________________ 

PLAINTIFF’S MOTION TO REQUEST RETURN OF MEDICAL MALPRACTICE BOND OF $6000 

 

Plaintiff, Yufen Liu (hereinafter as the “Plaintiff”), through her attorney, Huntern Shu, hereby 

requests the Court to return the said Medical Malpractice Bond check of SIX THOUSAND 

DOLLARS ($6000) issued by the Law Office of HUNTERN SHU, PLLC (Citizens Bank, check#1055). 

Because: 

1. The said case has been DISMISSED by the Court on or about July 29, 2022; 

2. The check has been cashed and deposited to the escrow account by the Court after the 

case is dismissed. 

WHEREFORE, The Plaintiff hereby respectfully asks the Court to instruct the clerk’s office to 

promptly process the return of the Bond money to the Plaintiff’s attorney at: 

 Law Office of Huntern Shu, PLLC 
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8/4/2022
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339 Hancock Street, #3, Quincy MA 02169 

 

      The Plaintiff, 

      Yufen Liu 

      By her Attorney, 

 

      ________________ 

      Huntern Shu, Esq. 
      BBO#569267 
      Law Office of Huntern Shu, PLLC 
      339 Hancock Street, #3 
      Office: 617-689-0070 
      Cellphone: 857-389-1107 
      hunternLAW@gmail.com  
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EXHIBIT 5: JUDGE’S ENDORSEMENT OF MOTION FOR REFUND OF AUGUST 8, 2022 
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COMMONWEALTH of MASSACHUSETTS 

TRIAL COURT OF THE COMMONWEALTH 

SUPERIOR COURT DEPARTMENT 

H 

CIVIL DOCKET NO. 2281CV01401 

YUFEN LlU 

V. 

PLAINTIFF, 

) 
) 
) 

TUFTS MEDICAL CENTER EMERGENCY IN ) 

BOSTON, & 
LEAH KAPLAN, M.D. 

DEFENDANTS, 

) 
) 
) 

RECEIVED 

8/4/2022 

PLAINTIFF'S MOTION TO REQUEST RETURN OF MEDICAL MALPRACTICE BOND OF $6000 

Plaintiff, Yufen Liu (hereinafter as the "Plaintiff"), through her attorney, Huntern Shu, hereby 

requests the Court to return the said Medical Malpractice Bond check of SIX THOUSAND 

DOLLARS ($6000) issued by the Law Office of HUNTERN SHU, PLLC (Citizens Bank, check#1055). 

Because: 

1. The said case has been DISMISSED by the Court on or about July 29,2022; 

2. The check has been cashed and deposited to the escrow account by the Court after the 

case is dismissed. 

WHEREFORE, The Plaintiff hereby respectfully asks the Court to instruct the clerk's office to 
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COMMONWEALTH OF MASSACHUSETTS 

APPEALS COURT 

Docket No. 2023-P-0961 

MIDDLESEX, ss.          

 

Yu-Fen Liu, Plaintiff/Appellant 

V. 

Tufts Medical Center, Inc, Et Al., Defendant/Appellees 

 

On Appeal From Middlesex Superior Court’s Judgement of 

Dismissal

 

Record Appendix 

Volume II of III 

(Transcript) 

 

Date: 11/03/2023 Jie Tan 

400 Tradecenter Dr, STE 5900 (RM5800) 

Woburn, MA, 01801 

BBO #666462 

JT Law Services, PC 

 978-335-8335 

jie.tan@jtlawservices.com 
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Serving:  Massachusetts   Rhode Island
Connecticut   New Hampshire
LMPREPORTING@GMAIL.COM

(508) 641-5801

1-1

                                          Volume: 1 
                                          Pages: 1-52 
                                          Exhibits: See Index

                 COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS.                    SUPERIOR COURT DEPARTMENT 
                                  OF THE TRIAL COURT

******************************* 
YU-FEN LIU                    *
            Plaintiff,        *    
                              *
vs.                           *   Docket No. 2281CV04021
                              *
TUFTS MEDICAL CENTER, INC.,   *
ET AL.                        *
            Defendant.        *
******************************* 
                    
                     RE: RULE 12 HEARING  
            BEFORE THE HONORABLE WILLIAM F. BLOOMER  

APPEARANCES:

For the Plaintiff: 
JT Law Services, P.C.
By:  Jie Tan, Esquire 
400 TradeCenter Drive, Suite 5900 
Woburn, Massachusetts 01801
978.335.8335  

For the Defendants:
Adler, Cohen, Harvey, Wakeman & Guekguezian, LLP 
By:  Alexander Terry, Esquire
Two Oliver Street, Suite 1005
Boston, Massachusetts 02109 
617.423.6674  
 
                                      Woburn, Massachusetts         
                                      Courtroom 740 
                                      June 14, 2023 

Court Transcriber:  Lisa Marie Phipps, Certified Shorthand 
Reporter, Registered Professional Reporter, Certified 
Realtime Reporter 
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P R O C E E D I N G S 

(Court called to order.)

(2:30 p.m.)
 

THE COURT OFFICER:  Good afternoon, 

ladies and gentlemen.  Y.

Ou may be seated.  

Court is now in session.  

THE CLERK:  Your Honor, may we go on the 

record on the next matter?  

THE COURT:  Yes. 

THE CLERK:  Okay, we're on the record.

And for the record, this is Middlesex 

Superior Court Civil Action No. 2022-4021, Yu-Fen 

Liu, plaintiff, versus Tufts Medical Center and 

others, defendants.  

The matter before the Court is the 

defendant's motion to dismiss.  

Presiding over this matter is the 

Honorable William Bloomer.  

Counsel, would you identify yourselves 

for the Court and the record, please.  

MS. TAN:  Jie Tan representing plaintiff, 

Yu-Fen Liu.  

THE COURT:  Good afternoon.  

MR. TERRY:  Good afternoon, your Honor, 
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Mr. Clerk.  

Alex Terry for the defendants.  

THE COURT:  All right.  Good afternoon.  

MR. TERRY:  Good afternoon.  

THE COURT:  All right.  So we're here on 

Paper No. 11, and that is the defendants's 

collectively motion to dismiss the complaint with 

prejudice.

And this is the defendants's motion, so 

I'll hear first from the defense.  

MR. TERRY:  Thank you, your Honor.  

The gist of this filing from earlier this 

year is despite the variety of counts and legal 

theories in this complaint, despite the number of 

defendants -- there are 20 -- it is the 

relitigation of a med mal claim filed in 2022.  

The original case had fewer defendants.  

It had Tufts Medical Center, which remains a 

defendant in this action, and it had one 

individual provider, who was a defendant in this 

action, and also was in the original, Leah 

Kaplan, who was an internal medicine resident 

physician at Tufts Medical Center at the time she 

treated the plaintiff, November 24th overnight 

into November 25, 2019.
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And so that claim has -- that case was 

adjudicated with prejudice.  

There is a dismissal past the point of 

where the plaintiff was compelled to produce an 

offer of proof, which she did -- did not, did not 

produce informally or in the context of an offer 

of proof filing any expert support for the claim 

that she was rendered improper care overnight at 

Tufts Medical Center in November of 2019 in a way 

that, at least via the plaintiff's opposition in 

this case, has caused her substantial and ongoing 

injury.

And so, again, this is with new counsel 

refiling that original action with many more 

defendants, with many different, at least in 

their phrasing, claims and theories, but the law 

of claim preclusion in the Commonwealth is that 

sort of a superficial rebranding of the same 

claim is not an effective end around to the 

doctrine of claim preclusion.  

That doctrine is that if you have a 

common identity or privy of the parties to the 

present and prior actions, identity of the cause 

of action and prior final judgment on the merits, 

the subsequent claim is precluded.
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So, to take those elements backwards, we 

have a full and final judgment of the original 

case, a dismissal with prejudice, which is 

attached as an exhibit to our motion.  

As to the identity of the cause of 

action, this is all -- again, there are 

different-phrased claims in the second complaint, 

but the case arises out of the same overnight 

admission to Tufts Medical Center in November of 

2019.  It is the same claim.  It arises out of 

the same operative set of facts.

And, as to the identity of the parties, 

it is the same plaintiff who -- who has a 

slightly differently styled name in the caption 

in this case than in the original.  

We have two identical defendants that 

were named in both cases; and as to the other, 

you know, 15 individual defendants, they're all 

privies of original defendants, they're all Tufts 

Medical Center employees or agents; and it is the 

alleged the way the caption is written, each 

individual defendant is identified explicitly by 

the plaintiff, by their relationship to a 

defendant in the original action, the 

relationship to Tufts Medical Center.  
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Jim Stephen, individually, and as a 

medicine physician at Tufts Medicine Center 

emergency department.

So we submit that the -- the three prongs 

of claim preclusion are satisfied, and that 

this type of refiling to hold in terrorem 

20 defendants is improper and should be 

precluded, and we raise, as a sort of procedural 

matter, I think six defendants have been served.  

THE COURT:  Is it six or five?  

MR. TERRY:  I think we said five 

somewhere, because there are five individual 

defendants.  

Tufts would be the sixth, and accepted 

service on its own behalf.  

The way it works is a counsel shows up at 

Tufts; folks in risk management, you know, try to 

contact the individual providers and get 

authority to accept service.  They were able to 

do that with five individuals.  

It's an academic facility.  A lot of 

these trainees -- Dr. Kaplan, for example, 

practices in New York.  

I was her counsel in the prior case, so I 

was able to accept service on her behalf; but for 
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many others, they're unreachable, frankly, by the 

hospital.

And so there's an additional argument in 

the motion for dismissal with prejudice for lack 

of service of those remaining defendants, but 

just -- 

THE COURT:  So it's six minus -- you had 

seven, but you accepted service for Tufts Medical 

Center?  

I'm just going by what you had written in 

your motion. 

MR. TERRY:  Yeah.  I'm going to fact 

check myself, your Honor.  

THE COURT:  I think you said there was 

no return service with respect to seven of 12 

defendants.  

MR. TERRY:  Yeah.  Sorry, where are you 

looking, your Honor?  

THE COURT:  In my notes.  

MR. TERRY:  In your notes, not in my 

motion.  Let me see what I have on this.  

Here it is.  Sorry, your Honor.  

I counted six.  Tufts Medical Center; 

Dr. Kaplan; James Stephen, M.D.; Linda Cotter, 

RN; Peter Ostrow, M.D., and Daniel Augustadt.  
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That's six have been served, and the 

remaining defendants have not been.  Some of 

those are Does.  

THE COURT:  All right.  Do you have that 

on your memo or are you -- 

MR. TERRY:  It's just -- it's in the 

motion, I think.  It lists who has been served 

and who has not. 

THE COURT:  All right.  Hold on.  

(Pause.)

THE COURT:  Well, I have one, two, three, 

four, five, six -- it's a little -- if you look 

at your motion, you say on separate counts the 

defendants would have not yet been served, 

including Jennifer Jane Doe, one; Patrice 

Stewart, two; Michael Wiser, three; Sara Zelman, 

four; Jonathan Weinstock, five; Jane Does, two.  

That would be six and seven. 

MR. TERRY:  Um-hum.  

THE COURT:  Neil Halin, eight.  

You're listing all of them, so that's 

where I was a little confused.  You listed all of 

the defendants.  

MR. TERRY:  That's -- that's a subgroup, 

so if -- to continue, nine, ten, eleven, and John 
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Does 1 through 4 make 15.  

There are 15 not served defendants, and 

then the sixth.  There are 14 non-served 

defendant, and then the six served defendants are 

above on the motion.

And this -- 

THE COURT:  I see, all right.  

MR. TERRY:  The list actually also 

appeared on page -- the bottom of page 5 of the 

memo of law, identifies served defendants and the 

nonserved.  

THE COURT:  All right.  Okay.  

MR. TERRY:  And so if I could just note, 

your Honor, as to the service argument.  

We -- we would certainly, in the event 

they were served and active defendants in the 

case who retained me and on whose behalf I 

appeared, I would raise the same claim preclusion 

argument as to each of those defendants.

And so we would argue that a denial 

(inaudible), an allowance of the motion as to the 

served defendants on claim preclusion grounds and 

a denial of the motion as to the unserved 

defendants on service would be a -- would be a 

futile ruling in that the same argument we would 
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then raise as to claim preclusion for the 

defendants, even if service was secured; the same 

claim preclusion argument applies to all 20 of 

these defendants, your Honor.  

THE COURT:  Understood.  

All right.  Let me hear from the 

plaintiff's counsel. 

MS. TAN:  Good afternoon, your Honor. 

THE COURT:  Good afternoon.  

MS. TAN:  This case is totally different 

from the complaint of 2022.  

The plaintiff -- the defendants -- there 

are only two defendants that are common, but 

the -- and the cause of actions are totally 

different.  

We have medical fraud, which arises from 

the two -- there are two medical records were 

obtained, and those two medical records are 

contradictory with each other and the -- but they 

describe the same cause -- the same events that 

occurred to my client.

But the -- 

THE COURT:  So what is the -- what is the 

fraud?  

MS. TAN:  The fraud is that the -- they 
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are two set of doctors signing the medical 

records; and there are two medical record 

numbers, they're two different dates; and they're 

also two different procedures, and the drugs 

and -- listed in those documents.

And -- but they describe that my client 

had a back pain, entered into medical -- Tufts 

Medical Center emergency, walked in on a Sunday.

But -- but the medical records itself, 

the second record that she obtained on December 

10, 2021, that describe that she was -- the -- 

the primary doctor overseeing this -- this -- her 

injury, the medical areas, was Ostrow Peter, and 

while the first set of doctor -- medical record, 

which was listed, Dr. Weinstock, and there is 

a -- a list of nurses that she never say -- she 

never see before.

That's why I list so many defendants, 

because she didn't even know there were so many 

nurses that was involved.  

THE COURT:  What -- I'm wondering, what 

is the fraud?  

What is it -- 

MS. TAN:  The fraud is the medical -- 

THE COURT:  What did she rely on that 
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caused -- that resulted in harm in the records?  

MS. TAN:  Yeah, the medical records were 

fraudulent, made up afterwards, and she could not 

retain other doctors afterwards because other 

doctors could not rely on those medical records 

because she had -- she was -- in the medical 

records, they were like, two D -- they were like, 

testing of two D-dimers, which shows that you had 

a previous heart attack; but she was -- she never 

had a previous heart attack, and she never had 

a -- she had another test, heart test, that shows 

she is completely healthy.  

She also had, afterwards, two D-dimer 

testing, which is, like, they -- in her medical 

records, she had 900 -- the number is 900; but 

then afterwards, she obtained another testing, it 

was, like, in 300, that's in a total, total very 

healthy range.

So the entire two medical records were 

fraudulent documents, and nobody could rely on 

the -- when she went to see other doctors, the 

doctors could not rely on those documents.

And there's also complete deletions -- 

there is deletions, change of timeline, and a lot 

of changes.  
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If you look at the medical records, 

there's crossover, there's change of timeline, 

this, like, she was dismissed, she was discharged 

at 11:00 a.m., then later they admit -- the 

second records saying she was not dismissed; she 

was dismissed -- she was -- then Dr. Kaplan also 

admitted that -- the timeline is totally messed 

up, so that -- the entire testing result in the 

medical record is total fraudulent.  

No -- I mean, it's contradictory to her 

afterwards testing.  

THE COURT:  What -- let me ask you.  I 

don't understand.  

You're -- you sounded as if, you know, 

these doctors had it in for her.  

She walked into the emergency room on her 

own volition, seeking medical treatment for some 

pain that she was having in her right back 

shoulder up through her ear.

So I guess what I'm saying is you're -- 

you're throwing out some, you know, highly 

charged words, saying that these doctors 

essentially intentionally, you know, committed 

fraud somehow in changing the records.  

MS. TAN:  I'm -- your Honor, I didn't say 
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the doctors -- I don't know who changed it, but 

their names are in the records.  

I don't know whether those doctors are 

aware of it, but this -- this -- these medical 

records were produced, they were not reflecting 

her experience, and they were not matching with 

each other.  

There were two medical records numbers, 

which is against the regulation of the medical 

industry.  

They're supposed to -- only one patient 

and one medical number and -- medical record 

number.  

There's also -- so during that 17 hours, 

there's a lot of -- there's other events.  

It's not just malpractice, because 

this -- this -- doctors, they were not licensed 

yet, they were just students, those -- the bunch 

of students treated her without -- actually, if 

you look at the notes of Dr. Kaplan, she never 

mentioned she reported to the supervisor or there 

were anybody supervising this entire occurrence.

So she was -- she -- over her rejection, 

she was rolled over to do CT scan.  

During that CT scan, she was repeatedly 
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injected some things into his -- her body, 

like -- 

THE COURT:  She was given a CT scan?  

MS. TAN:  Yeah.

She was given -- 

THE COURT:  And she was injected with 

something prior to the CT scan?  

MS. TAN:  Probably.  I -- 

THE COURT:  So it's probably, like, a 

type of barium solution, it's a dye -- 

MS. TAN:  Yes.  

THE COURT:  - I don't know, that allows -- 

MR. TERRY:  I can just speak briefly, 

Judge.  

I think she was given a subdural 

injection of nitroglycerin -- 

THE COURT:  All right.  

MR. TERRY:  -- which is medication she 

was on and had run out of, which caused her chest 

pain, which brought her to the ED, sort of -- 

MS. TAN:  She was given a CT scan and 

during that procedure, it was six injections.  

I don't know whether that's regular 

procedure, but she was allergic -- apparently 

allergic to that injection, and she was 
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protesting.

So after the first of four injections, 

she was protesting, but she was still given 

another two injections.  

In the end, she had to roll.  She fell 

herself to the ground to protest it, saying, I'm 

not going to that machine anymore.  So that's -- 

they rolled her back.  

So, now, that totally make her felt 

unsafe in this hospital, because in the morning 

when she walked in, they infused something, 

treated her, and she almost had a heart attack.

And then -- now she retain her -- in the 

hospital, and then give her a CT scan, that 

almost like it felt like she was going to die.

And then -- then when they wheeled her 

back to the inpatient sixth floor, she wanted to 

check out and she didn't want stay in the 

hospital.  

She felt like she was going to die in the 

hospital if -- if she stay there.

So she -- so she requested to leave and 

the other doctor, Dr. Rao, and the -- 

Dr. Kaplan -- and there was no supervision 

doctors.  Those are all students; they -- and the 
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two other nurses, they refused to let her leave.

And they rolled -- they called a 

psychiatrist student and repeated for three 

hours, telling her if she leave the hospital, she 

was going to die.  

That was, like, into the middle night; 

and, by the way, they -- before she entered the 

hospital, before she entered the inpatient 

department, the inpatient department, they 

asked -- her son first, took away all her 

clothings, all her personal things, so she only 

have -- she only have one thing clothes of the 

hospital.

She could not leave the hospital 

without -- it's in November, wintertime.  She 

doesn't even have shoes.  She did not have her 

shoes with her.

So -- 

THE COURT:  They gave them to her son?  

MS. TAN:  Yeah, asked her son to take it 

home; take them home.  

And afterwards -- so -- so by the time 

when she went back to the inpatient place, 

they -- they -- Dr. Kaplan and Dr. Rao and the 

other, Dr. August [sic], the psychiatrist, they 
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drilled her, they told her that if she left this 

hospital, she was going to die, for three hours, 

and changed two interpreters and says those -- 

why interpreter say -- then, finish the one and a 

half-hour, and then they say, Oh, that 

interpreter cannot be trusted, and we have to use 

another interpreter.

So they use the other interpreter for the 

same thing, another one and half-hour.

Then afterwards, my client had to call 

her friend, say, I'm going to leave -- I need to 

leave.  I don't want to be treated.

And her friend came to the hospital and 

pick her up and -- and the Dr. August [sic] -- 

the psychiatrist, Augustadt, she -- he finally 

said, Okay, you can leave, you can leave, because 

-- and they let her leave.

But -- but once they get out of the 

hospital, they -- her room, around the elevator, 

somehow the doctor changed her -- his mind.  

He say, Oh, you can't leave, and then 

they call the safeguard, safety guard, chased 

her.

And she -- she and her friend say, No.  

They ran out to the street.
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And the safety guard came out to the 

street and they're surrounding her and 

(indiscernible) -- and kicked her from the back 

and she fell onto the floor.

And then they picked her up and wheeled 

her back to the hospital, her room, and then 

guard the room with the guards, the -- six or 

eight, six to seven, eight guards, and they 

interrogated her, why she wanted to leave, why 

she didn't want to stay in the hospital, and -- 

and then they called another interpreter.  

This time this interpreter is from 

(indiscernible), they says, Oh, okay, we're going 

to have to wait until that interpreter come in.  

That's, like, they waited until 3:00 in the 

morning.  

THE COURT:  Does this relate to her 

treatment?  

MS. TAN:  No. 

THE COURT:  No?  

MS. TAN:  No, these are not related to 

her treatment.  

These are -- these are related to my -- 

my cause of actions -- assault, false 

imprisonment, and battery, negligence, because 
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there was -- no licensed doctors are involved, 

only -- 

THE COURT:  Medical negligence.  

MS. TAN:  Huh?  

THE COURT:  Medical negligence?  

MS. TAN:  Yeah.  

THE COURT:  That's --

MS. TAN:  Medical negligence or whatever 

the hospital is doing, and -- because they have a 

duty to my client to his -- to her safety.

And there's also bias, a civil rights 

violation.  

THE COURT:  So let me -- let me ask you, 

so I just want to understand your argument, 

though.  

Let's go back to the fact that there was 

a suit that was previously filed and dismissed.  

MS. TAN:  That -- yeah.  

So -- 

THE COURT:  And your argument, I think I 

understand it, you're saying, Well, this is a 

different suit because you're -- you've brought 

in two of the same defendants, but additional 

defendants, and you're alleging, at least in your 

complaint, instead of medical malpractice, you 
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have assault and battery and some other claims; 

is that right?  

MS. TAN:  Right. 

THE COURT:  And what about the 

individuals who were not served process?  

MS. TAN:  We did file -- because we don't 

have their contact information, so we filed -- we 

asked -- we served the subpoena to defendant 

Tufts Medical Center, and they did not respond 

until -- they filed a motion to quash, but that's 

what -- like, our return date is March 26th, and 

they filed a motion to quash March 24th.

So the court says it's moot because 

one -- 

THE COURT:  I thought that the return 

service had to be perfected sometime in February.  

Is that -- am I wrong?  I might be wrong.  

MS. TAN:  The -- the last day for 

service -- 

THE COURT:  I thought the deadline was 

February 21st. 

MS. TAN:  Right.  

THE COURT:  February 21st, not March. 

MS. TAN:  Right.  

No, we served -- we served the subpoena 
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February 21st.  We served the same day, the last 

day.  

THE COURT:  The last day of the -- 

MS. TAN:  February.  

THE COURT:  You had 90 days.  

When was the complaint filed?  

MR. TERRY:  She's speaking about service 

of the subpoena on Tufts Medical Center, asking 

them to identify last-known addresses, contact 

information for the individual (inaudible) -- 

THE COURT:  Oh, no, I'm not talking about 

that.  I'm talking about when the -- return of 

service with respect to the summons and complaint 

that apparently wasn't served on a number of the 

defendants.  

MS. TAN:  They -- all of the -- all of 

the complaints on the assignments were served to 

Tufts through Tufts, so all of them. 

THE COURT:  If they're not -- if they're 

not -- if some of them aren't employed there -- 

MS. TAN:  Yeah, but, so that's why when 

we get the return, the sheriff told us -- so 

sheriff first called us saying, Tufts is deciding 

whether they're -- whether they're going to 

accept the summons or not for the defendants.
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And then after -- after the -- the 

deadline, sheriff told us, Oh, Tufts decided not 

to serve -- not to accept for those defendants.

So that's why we immediately served a 

subpoena to Tufts and told them provide all the 

information, contact information. 

THE COURT:  What happened with that 

subpoena?  

MR. TERRY:  We filed, I think which is 

technically on for today, a motion to quash and 

stay discovery pending the outcome of this 

hearing.  

So if -- if Tufts is in the case, or if 

it's not, and it's duly issued a subpoena, I 

suppose we would have a duty to respond to it.  

Our thinking was this whole case is going 

to be -- is subject to a Rule 12 motion that's 

pending, and I think we may have had a hearing 

date at the time the motion to quash was filed, 

so -- 

THE COURT:  All right.  

MR. TERRY:  -- let's take it up at the 

hearing.  

Judge, can I speak just to one issue?  

THE COURT:  Sure. 
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MR. TERRY:  So I'm happy to talk as much 

as the Court is interested in the care and 

treatment.  

Plaintiff's description of her position 

was a lot about care and treatment, and our 

position is that that's been litigated; but I'm 

reminded, because his name was mentioned, to 

speak about Dr. Peter Ostrow, just briefly.  

It was mentioned that there must be a 

fraud in the medical records because he appears 

somewhere as an attending physician where 

Jonathan Weinstock appears also as an attending 

physician.  

Dr. Ostrow is a pulmonologist, an allergy 

medicine specialist.  He's been practicing for 

34 years without a claim or lawsuit; he's 

retiring at the end of June, until he was sued in 

this case.  

And he was sued in this case, your Honor, 

because at the time the plaintiff requested her 

records in 2021, she had an appointment, an 

allergy and pulmonology appointment, on the books 

with Dr. Ostrow.

So when your records get printed out, at 

a certain point when you have an appointment 
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upcoming, the attending physician of record in 

the hospital's chart changes.

So Dr. Ostrow is a patient [sic] for whom 

at the time the plaintiff obtained her records 

had an appointment scheduled; did not see her in 

November of 2019.  Then that appointment got 

canceled.

So he didn't see her in November of 

2019, has not met her, doesn't know who she is, 

has never had a physician treatment -- 

physician-patient relationship with her, and yet 

at the end of his nearly four-decade career in 

medicine, certain patients who walk in off the 

streets, seeking care, like the plaintiff, he's 

being sued in this case because his name appears, 

allegedly fraudulently, in a chart for a visit 

that was canceled and never happened and has 

nothing to do with, again, the care and treatment, 

which is the root of all the claims, however they 

be titled in this case.  

THE COURT:  What happened -- 

MS. TAN:  Your Honor --

THE COURT:  -- generally with the -- 

this -- if you can tell me, the security -- 

security guards?  
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MR. TERRY:  So the whole -- the -- the 

threats about, You're going to die if you leave, 

she was advised to be admitted to the cardiology 

service, and she walked in at 10:30 p.m.

So there are certain things that aren't 

going to be done on that service overnight.

So, Stay here, let's watch you, you'll be 

safe, and tomorrow, when the full service comes 

on board, we'll do XYZ to make sure you're safe 

from a cardio perspective to be discharged.

And so, in the meantime, while waiting 

for that is when she becomes distraught and 

interested in leaving.

So if you're going to leave and your 

providers think you're in -- a risk to yourself 

or others by leaving, you need to communicate 

that you understand those risks, that you're 

taking on those risks.

That is why psych got involved, because 

they had concerns that -- competency concerns 

that she wasn't understanding the risk to herself 

by leaving.

So it's a factual dispute, and it's 

evident in the records that she was not 

psychologically cleared.  

Addendum Page 80

Highlight



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 LMP Court Reporting   -   (508) 641-5801

1-28

She didn't demonstrate competency to the 

satisfaction of the psych service at Tufts that 

she understood the risks she was taking by 

leaving, and was told that, and attempted to flee 

the hospital against medical advice.

And I think that's when she was 

restrained by security.  

She ended up being re-evaluated and 

cleared psychologically to be discharged.  And 

that's what happened in the early morning hours 

of November 25th.  

THE COURT:  All right.  

MS. TAN:  Your Honor, may I -- may I add 

one more -- 

THE COURT:  Briefly.  Okay.  

MS. TAN:  Yeah.  So the -- the defendant 

counsel says the case was -- the first complaint 

was adjudicated.  

It was never adjudicated.  It was -- it 

was dismissed because the judge -- because the 

plaintiff failed to pay the $6,000 bond and -- in 

time.

But that complaint was so poorly drafted, 

the judge just felt that based on the complaint, 

it does not appear that additional time would aid 
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to -- the plaintiff in support her claim for 

negligence, so that's -- the case was dismissed 

without prejudice.  

The case was dismissed because the 

complaint was not sufficient to -- against 

the -- 

THE COURT:  But it was also dismissed 

because she failed to pay -- post the bond, 

right?  

MS. TAN:  Yes.  

There was no tribunal -- there was no 

tribunal decision on the merit.  There was never 

a tribunal decision on the merit.  

That's why the Court post the bond to 

her.  

And so defendant counsel was not being 

honest on this, but the case -- the -- the 

previous judge was clear about you heard this -- 

in his decision, that because both sides asked 

for more time and he felt that additional time 

would not help her because of the poor quality of 

the complaint submitted last year, 2022.  

It was basically just two sentence of the 

facts.  

Like, there was never this fact -- the 
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facts that we -- occurred later in the cause, the 

medical records were contradictory with each 

other; the doctors were not -- the listed doctors 

never showed up.  

She never saw those doctors.  There were 

only several student doctors.  

And -- and the student doctor treated her 

horribly.  She now -- she could not even move.  

She walked into the hospital; now she 

could not walk without a cane.  

She -- and she searched for -- all over 

the country for doctors, doctors who would not 

accept her because, first, her medical records 

are messed up; secondly, nobody would want treat 

her because -- they also give her injection on 

her -- on her stomach that is now causing her 

pain. 

THE COURT:  So all of this, though, is 

related to her treatment.  

MS. TAN:  I don't know.  

There's, like -- there's, first, in the 

morning there's infusion to her that almost 

caused her a heart attack, and then there is 

a -- one injection on her stomach before she went 

to -- before they sent her to the CT scan.
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And then they went -- sent her to the 

CT scan, give her six additional injections.

And then when she -- rolled her up, she 

was drilled five or six hours of psychiatrist's 

counseling.

And they basically just telling her 

repeatedly the same thing.  

Would you -- would you -- I mean, 

nobody -- everybody would feel like -- go mad, I 

would go mad, under those kind of circumstances.

And then afterwards, when she run from 

the hospital, six or eight safety guards dragged 

her back and first lay -- dragged her on the 

floor, which could -- which have possibly injured 

her back, and then pulled her on the wheelchair 

and -- and dragged -- dragged back inside the 

hospital and guarded her inside that room, 

interrogated her and -- until she -- until she 

agree that she will not charge -- she will not 

file complaint against them, and they signed 

agreement.  

THE COURT:  Okay.  What I'm going to do 

is I'm going to take this under advisement.  

I want to read the submissions.  

I also want to look at the -- the 
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previous -- the previous action that had been 

dismissed and take a look at that complaint, but 

I'm going to need a little time to make a 

decision.  Okay?  

MS. TAN:  Thank you, Judge.  

THE COURT:  Thank you very much.  

THE CLERK:  Are we off the record, your 

Honor?  

THE COURT:  Yes.  

THE CLERK:  We're off the record.

(At 3:08 p.m. proceedings concluded.)
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14:16, 17:11, 27:4, 
30:9

want [7] - 17:18, 
19:12, 20:10, 
21:14, 30:14, 
31:24, 31:25

wanted [2] - 17:17, 
20:9
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26:17, 27:3, 27:24, 
28:3, 28:4, 28:6, 
28:17, 28:18, 
28:19, 28:20, 
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28:23, 29:2, 29:4, 
29:5, 29:7, 29:11, 
29:12, 29:16, 
29:18, 29:23, 
29:25, 31:4

WAS [1] - 34:10
wasn't [2] - 23:14, 

27:21
watch [1] - 27:7
way [4] - 5:9, 6:21, 

7:16, 18:7
we [27] - 3:8, 6:1, 

6:16, 7:4, 7:8, 7:11, 
10:15, 10:20, 
10:25, 11:16, 19:6, 
22:6, 22:7, 22:8, 
22:25, 23:1, 23:22, 
24:4, 24:9, 24:15, 
24:18, 30:1, 32:7

we'll [1] - 27:9
we're [4] - 3:11, 4:5, 

20:13, 32:10
Weinstock [3] - 9:17, 

12:15, 25:12
Well [1] - 21:21
well [1] - 9:11
went [4] - 13:21, 

18:23, 30:24, 31:1
were [21] - 6:17, 7:19, 

10:16, 11:17, 
12:19, 13:2, 13:7, 
13:19, 15:5, 15:6, 
15:8, 15:17, 15:18, 
15:22, 22:5, 23:17, 
30:2, 30:3, 30:5

what [16] - 8:10, 8:21, 
11:23, 12:21, 
12:23, 12:25, 
14:12, 14:20, 22:4, 
22:11, 24:7, 26:21, 
28:10, 31:22

whatever [1] - 21:8
wheelchair [1] - 31:15
wheeled [2] - 17:16, 

20:5
when [14] - 13:21, 

17:11, 17:16, 
18:23, 23:6, 23:12, 
23:21, 25:24, 
25:25, 27:8, 27:12, 
28:6, 31:3, 31:11

where [4] - 5:4, 8:17, 
9:22, 25:11

whether [4] - 15:3, 
16:23, 23:24

WHICH [1] - 34:10
which [15] - 4:18, 5:5, 

6:3, 11:16, 12:15, 
13:8, 13:14, 15:9, 
16:18, 16:19, 
16:20, 24:9, 26:19, 
31:14

while [2] - 12:14, 
27:11

who [12] - 4:20, 4:22, 
6:13, 9:7, 9:8, 
10:17, 15:1, 22:5, 
26:9, 26:13, 30:12

whole [2] - 24:16, 
27:1

whom [1] - 26:3
whose [1] - 10:17
why [8] - 12:18, 19:4, 

20:9, 23:21, 24:4, 
27:19, 29:14

will [2] - 31:19
William [1] - 3:19
WILLIAM [1] - 1:11
wintertime [1] - 18:15
Wiser [1] - 9:16
WITH [1] - 34:7
with [22] - 4:7, 5:2, 

5:13, 5:14, 5:15, 
6:3, 7:20, 8:4, 8:15, 
11:19, 15:6, 16:6, 
18:17, 20:7, 23:13, 
24:7, 25:23, 26:11, 
26:18, 26:23, 30:2, 
33:8

without [5] - 15:19, 
18:15, 25:16, 29:3, 
30:10

WITNESS [1] - 2:2
Woburn [2] - 1:15, 

1:20
wondering [1] - 12:21
word [1] - 33:8
words [1] - 14:22
works [1] - 7:16
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7:14, 9:14, 9:18, 
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8/28/23, 1:25 PM JT Law Office Mail - RE: YU-FEN LIU V. TUFTS MEDICAL CENTER, INC. ET AL

https://mail.google.com/mail/u/0/?ik=5db0fbf90a&view=pt&search=all&permmsgid=msg-f:1775493877933700560&simpl=msg-f:1775493877933700560 1/1

Jie Tan (JTLAW Office) <jie.tan@jtlawservices.com>

RE: YU-FEN LIU V. TUFTS MEDICAL CENTER, INC. ET AL
Daniel P Flaherty <daniel.flaherty@jud.state.ma.us> Mon, Aug 28, 2023 at 1:15 PM
To: Lisa Phipps <lmpreporting@gmail.com>, "Jie Tan (JTLAW Office)" <jie.tan@jtlawservices.com>, "Alexander E. Terry"
<aterry@adlercohen.com>, Michael A Sullivan <michael.sullivan@jud.state.ma.us>, Middlesex Clerks Office
<middlesex.clerksoffice@jud.state.ma.us>

Received, thank you.

 

Daniel P. Flaherty

First Assistant Clerk

Middlesex County

(781) 939-2802

 

From: Lisa Phipps <lmpreporting@gmail.com>
Sent: Monday, August 28, 2023 12:29 PM
To: Jie Tan (JTLAW Office) <jie.tan@jtlawservices.com>; Alexander E. Terry <aterry@adlercohen.com>; Michael A
Sullivan <michael.sullivan@jud.state.ma.us>; Middlesex Clerks Office <Middlesex.clerksoffice@jud.state.ma.us>
Subject: RE: YU-FEN LIU V. TUFTS MEDICAL CENTER, INC. ET AL

 

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

[Quoted text hidden]

Addendum Page 106

mailto:lmpreporting@gmail.com
mailto:jie.tan@jtlawservices.com
mailto:aterry@adlercohen.com
mailto:michael.sullivan@jud.state.ma.us
mailto:Middlesex.clerksoffice@jud.state.ma.us


8/28/23, 1:24 PM JT Law Office Mail - RE: YU-FEN LIU V. TUFTS MEDICAL CENTER, INC. ET AL

https://mail.google.com/mail/u/0/?ik=5db0fbf90a&view=pt&search=all&permmsgid=msg-f:1775491569258532574&simpl=msg-f:1775491569258532574 1/1

Jie Tan (JTLAW Office) <jie.tan@jtlawservices.com>

RE: YU-FEN LIU V. TUFTS MEDICAL CENTER, INC. ET AL
Alexander E. Terry <aterry@adlercohen.com> Mon, Aug 28, 2023 at 12:38 PM
To: Lisa Phipps <lmpreporting@gmail.com>, "Jie Tan (JTLAW Office)" <jie.tan@jtlawservices.com>,
"michael.sullivan@jud.state.ma.us" <michael.sullivan@jud.state.ma.us>, "Middlesex.clerksoffice@jud.state.ma.us"
<Middlesex.clerksoffice@jud.state.ma.us>

Received thanks.

 

 

 

 

 

This email (including any a�achments) may contain informa�on that is private, confiden�al or protected by a�orney-client or other
privilege and should not be copied or circulated to any person without the prior consent of Adler, Cohen, Harvey, Wakeman &
Guekguezian, LLP.  If you received this e-mail in error, please delete it from your system without copying it and no�fy sender by reply
e-mail so that our records can be corrected.

[Quoted text hidden]
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EXHIBIT 7: JUDGE’S JUDGMENT OF DISMISSAL OF JUL. 14, 2023 
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Date Filed 3/6/2023 5:23 PM 
~uperiQr-<::ourt - Middlesex . 
Docket ~ber 2281CV04021 c 11 

COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, SS. SUPERIOR COURT 
CIVIL ACTION NO. 2281CV04021 

YU-FENLlU, 
~~, 
~ l-" ~ v. 

PLAINTIFF, 

) 
) 
) 
) 
) 
) 
) 
') 
) 
) 

j TUFTS MEDICAL CENTER, INC. 
JENNIFER JANE DOE, Individua"yand as 

. a Nurse at Tufts Medical Center, Emergency Dept. 
PATRICE STEWART, Individua"y and as a RN at T~fts 
Medical Center, Emergency Dept. 
MICHAEL WISER, MD,lndividua"y and as an Internal 
Medicine Resident at TUfts: Medical Center, Emergency 
Dept. 
JAMES M. STEPHEN, MD, Individua"y and as a 
Medicine Physician at Tufts Medical Center, Emergency 
Dept.) 
SARA ZELMAN, MD, Individua"y and as a 
Resident Physician at Tufts Medical Center 
PETER OSTROW, MD, Individua"y and as a 
Medicine Physician at Tufts. Medical Center 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

3/6/2023 

AM 

RECEIVED 

JONATHAN WEINSTOCK, MD, InClividually and as a 
Meqicine Physician at Tufts Medical Center, Cardiac Dept. ) . ~ 

JANE DOES (2), Individua"y and as Radiologists at) L;.. .. ~ 
Tufts Medical Center, J ,,- .. -",-... ," . supenot GQul1 
NEIL HAUN, DO, Individua"y and as Radiologist at '\IlICl'1~S~X,ss. issetc,1oWQft)f"enti"~tJt' 
Tufts Medical Center, . ~~'thlnmatt~et ~O~ . Q)y~-rt\ . 
LEAH I KAPLAN, MD, Individua"y and as an ~f.. \3 '~ .. 
Int~rnal Medicine Resid.ent and at Tufts Medical Center, 17Y ;-r ; ~~~7iQjA 
ARHANT RAO, MD,lndlvldua"y and asan )LPIt1U-~' 
Internal M. edicii'le Resident at Tufts Medical Center, ~)' Ass'stB.· .~ 
LINDA A COTTER, RN, Individua"y and as - 'i-i _,I 
a Registered Nurse at Tufts Medical Center, ...-
NORA BOSTEELS, RN, Individua"y and as a ) 
Registered Nurse at Tufts Medical Center, ) 
DANIEL AU GUSTADT, MD, Individually and as a ) 
Psychiatry Resident at Tufts Medical Center, and ) 
JOHN DOE ANTHONY and JONE DOES (1-4), ) 
Individua"y and as security officers at Tufts Medical Center, ) 

DEFENDANTS. 
) 
) 
) 
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Date Filed 3/6/2023 5:23 PM 
Superior Court - Middlesex 
i9ocket'~mber 2281CV04021 

THE DEFENDANTS' CONSOLIDATED MOTION TO DISMISS 
THE PLAINTIFF'S COMPLAINT WITH PREJUDICE 

The Defendants', who have been served, inclLlding TMC, Dr. Kaplan, James M. 

Ste'phen, M.D., Linda A. cotter, R.N., Peter Ostrow, M.D., and Daniel Augustadf, M.D .. , 

now mOVe to dismiss thePlaihtiffs Complaint with prejudlc~ under Mass. R. Ci". P:' 

12(b )(6) and th.e doctrine .of claim preclLision. o.n separategrouhds, the Defendants, Who 

h.ave. not y~t been ·s~rve.d, inCluding Je.nnif~r Jane 'Do~, Patrice .Stewart, RN., Michael 

Wiser,M,D., Sara Zelman, M.D"Jonathan Weinstock, M.D.J Jan~ Doe§) (2), Neil Halin, 

D.O..; Arhant Rao, M.D., Nota Boste'els, R.N., John Doe"Anthony~: and John Does (1'-4), 

now move tOdismi~ the Plaintiff's Complaint un(jer: Ma.~.s.R. Civ. P. 12(b)(5) for 

insufficient and lIntimely service of process: The Defendants, moving on a consolidated 

basis" h.erebyincorp.orate thel"r Memorandum of Law, filedh~rewith,incILJdiQ~ ~xhibits,in 

slipport of the .instant Motio:nto Dismiss. 

WHEREFORE, for th'e reasons stated in the accompanying Memorandum of Law, . 

the Defendants respectfullyreql,lestthatthis Court dismiss'~he instant Complaint. 

All Defendants, 
By Their Attorneys, 

q --
~"'f) .. r/" .. '" _~-:..-_ v> .... ~./ .. 

Alexander E. Terry; BBO #688693 
.Gregory R. Browne, BBO # 708988 
Adler I, Cohen I Harvey I Wakeman I Guekguezian, LLP 
75 Federal Street, 10th Floor 
Boston, MA 02110 
(617) 423-6674 
aterry@adlercohen.com 
.qbrowne@adlercohen.com 

.. 
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2281CV04021 

Yu-Fen Liu v. Tufts Medical Center, et.al 

Expanded Endorsement and Order on Defendants' Motion to Dismiss (Paper No. 11): 

After hearing and careful evaluation of the papers filed in connection with the above motion as well as 

the complaints filed in the instant case and in civil case number 2281CV01401, Defendants' Motion to 

Dismiss is ALLOWED. 

Plaintiff, Yu-Fen Liu, has sued Tufts Medical Center, Inc. ("TMC")and Leah I. Kaplan, M.D. ("Dr. Kaplan"), 

a second time for claims arising from the same operative facts. The first lawsuit (case number 

2281CV01401), based on a complaint filed pro se a,nd seeking $9,319,352 in damages, was dismissed for 

failing to ,file a bond pursuant to G.L. c. 231, § 60B. Undeterred, the plaintiff sued TMC and Dr. Kaplan 

again" along with seven other medical doctors and numerous other hospital personnel, including 

radiologists, nurses, resident physicians, a resident psychiatrist, and security officers. 

This court concludes the plaintiff's claims against Dr. Kaplan, TMC, and the remaining defendants are 

barred by the doctrine of claim preclusion. liThe doctrine of claim preclusion makes a valid, final 

judgment conclusive on the parties and their privies, and bars further litigation of all matters that were 

or should have been adjudicated in the [prior] action" even if lithe claimant is prepared in a second 

action to present different evid~nce or legal theories to support [her] claim, or different remedies." 

Heacock v. Heacock, 402 Mass. 21, 23 (1988). 

To prove claim preclusion applies, the moving party must satisfy three required elements: "(1) the 

identity or privity of the parties to the present and prior actions, (2) identity of the cause of action, and 

(3) prior final judgment on the merits." Baby Furniture Warehouse Store, Inc. v. Muebles D&F Ltee, 75 
Mass. App. Ct. 27, 33 (2009). With respect to the third requirement, on 07.29.2022, a final judgment 

entered in case number 2281CV01401 for failure to file a $6,000 bond pursuant to G.L. c. 231, § 60B, 

and the case was dismissed.1 Such a dismissal"must be with prejudice." Farese v. Connolly, 422 Mass. 

1010, 1010 (1996). With respect to the second requirement, the plaintiff has essentially expanded her 

first complaint and rebranded it with claims that, at their core, derive from the same acts and seek 

redress for the same wrongs, that is, medical negligence and actions taken in connection with her care 

, and treatment. See Saint Louis v. Baystate Med. Center, Inc., 30 Mass. App. Ct. 393, 399 (1991) 

(citations omitted), ("[a] claim is the same fO,r purposes [of claim preclusion] if it is derived from the 

same transaction, act, or agreement, and seeks redress for the same wrong."). A "statement of a 

different form of liability is not a different cause of action, provided it grows out of the same 

transaction, act, or agreement, and seeks redress for the same wrong." Mackintosh v. Chambers, 285 

Mass. 594, 596 (1934). Finally, with respect to the first requirement, Dr. Kaplan and TMC are named 

parties in both the present and prior actions. The remaining defendants are employees and agents of 

TMC, including the security guards who took direction from medical personnel, and therefore "non

mutual claim preclusion" applies. See Capizzi v. Verrier, 1996 WL 414034 at *4 (Mass. Super. 1996) (non

mutual claim preclusion "does not require identity of the parties concerned; instead, the parties need 

1 In dismissing the plaintiffs first lawsuit, the court further concluded, "based on the complaint, it does not appear 
that additional time would aid the plaintiff in supporting her claim for negligence." 
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only be in privity or in a relationship, such-cis that between agent and principal and employer and 
employee, in which one party is vicariously liable for the. acts of another"). 

For the above reasons, Defendants' Motion to Dismiss is ALLOWED. The case is DISMISSED with 
prejudice.2 

William F. Bloomer 
Justice of the Superior Court 

. 06.21.2023 

2 Because application of the doctrine of claim preclusion resolves this motion, the court does not address 
defendants' motion to dismiss pursuant to Rule 12(b)(5) for failure to perfect service of process under Rule 4 for 
approximately sixteen defendants (including Jane Does and John Does). 



 

 

 

 

EXHIBIT 8: APPEALS COURT SUMMARY DECISION OF JUN. 6, 2024 
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NOTICE:  Summary decisions issued by the Appeals Court pursuant to M.A.C. Rule 

23.0, as appearing in 97 Mass. App. Ct. 1017 (2020) (formerly known as rule 1:28, 

as amended by 73 Mass. App. Ct. 1001 [2009]), are primarily directed to the parties 

and, therefore, may not fully address the facts of the case or the panel's 

decisional rationale.  Moreover, such decisions are not circulated to the entire 

court and, therefore, represent only the views of the panel that decided the case.  

A summary decision pursuant to rule 23.0 or rule 1:28 issued after February 25, 

2008, may be cited for its persuasive value but, because of the limitations noted 

above, not as binding precedent.  See Chace v. Curran, 71 Mass. App. Ct. 258, 260 

n.4 (2008). 

 

COMMONWEALTH OF MASSACHUSETTS 

APPEALS COURT 

        23-P-961 

 

YU-FEN LIU 

 

vs. 

 

TUFTS MEDICAL CENTER INC., & others.1 

 

MEMORANDUM AND ORDER PURSUANT TO RULE 23.0 

 

 The plaintiff, Yu-Fen Liu, appeals from a Superior Court 

judgment dismissing her complaint.  She argues that the Superior 

Court judge erred in concluding that the doctrine of claim 

preclusion bars her claims in this case.  We affirm. 

 Background.  On November 24 and 25, 2019, the plaintiff was 

treated at the emergency department of defendant Tufts Medical 

Center Inc., (Tufts) for chest pain and a rash.  Based on the 

care she received during that visit, on March 4, 2022, the 

plaintiff filed a complaint against Tufts and defendant Leah I. 

 
1 Jennifer Jane Doe, Patrice Stewart, Michael Wiser, James 

M. Stephen, Sara Zelman, Peter Ostrow, Jonathan Weinstock, Jane 

Does 1-2, Neil Halin, Leah I. Kaplan, Arhant Rao, Linda A. 

Cotter, Nora Bosteels, Daniel Augustadt, John Doe Anthony, and 

John Does 1-4.  All individual defendants are sued in their 

individual capacities and as employees or agents of Tufts 

Medical Center Inc. 
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 2 

Kaplan, an internal medicine resident, alleging medical 

malpractice and abuse by security officers.  However, the 

plaintiff did not timely file an offer of proof as required by 

Rule 73 of the Rules of the Superior Court.  As a result, a 

Superior Court judge concluded that the plaintiff had waived her 

right to a medical malpractice tribunal and had failed to 

"present sufficient evidence to raise a legitimate question of 

liability appropriate for judicial inquiry."  See Rule 73 of the 

Rules of the Superior Court (2020).  The judge ordered the 

plaintiff to post a bond pursuant to G. L. c. 231, § 60B, to 

pursue her claim in court.  On July 28, 2022, a different 

Superior Court judge dismissed the plaintiff's complaint for 

failure to post that bond and a judgment to that effect entered 

the following day. 

 On November 22, 2022, the plaintiff filed the present 

complaint against Tufts, Kaplan, and the other defendants, 

alleging claims of medical fraud, assault, false imprisonment, 

battery, negligence, and violation of civil rights.  These 

claims, like the claims alleged in the previous complaint, 

derived from the treatment the plaintiff received at Tufts on 

November 24 and 25, 2019.  A Superior Court judge allowed the 

defendants' motion to dismiss the present complaint, concluding 

that "the plaintiff's claims against Dr. Kaplan, [Tufts], and 
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the remaining defendants are barred by the doctrine of claim 

preclusion." 

 Discussion.  We review the allowance of a motion to dismiss 

de novo.  See Ryan v. Mary Ann Morse Healthcare Corp., 483 Mass. 

612, 614 (2019).  The doctrine of claim preclusion "makes a 

valid, final judgment conclusive on the parties and their 

privies, and prevents relitigation of all matters that were or 

could have been adjudicated in the [original] action" (citation 

omitted).  Kobrin v. Board of Registration in Medicine, 444 

Mass. 837, 843 (2005).  The party invoking claim preclusion must 

establish three elements:  "(1) the identity or privity of the 

parties to the present and prior actions, (2) identity of the 

cause of action, and (3) prior final judgment on the merits" 

(citation omitted).  Laramie v. Philip Morris USA Inc., 488 

Mass. 399, 405 (2021).  The defendants established all three 

elements in this case. 

 There was a prior final judgment on the merits entered on 

July 29, 2022, when a Superior Court judge dismissed the 

plaintiff's medical malpractice complaint for her failure to 

file a bond pursuant to G. L. c. 231, § 60B.  That dismissal was 

with prejudice.  See Farese v. Connolly, 422 Mass. 1010 (1996) 

(dismissal for failure to file bond pursuant to G. L. c. 231, 

§ 60B, "must be with prejudice").  See also G. L. c. 231, § 60B 

("If a finding is made for the defendant or defendants in the 
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case the plaintiff may pursue the claim through the usual 

judicial process only upon filing bond" [emphasis added]). 

 Causes of action are identical if they derive from a 

"common nucleus of operative facts."  Laramie, 488 Mass. at 411, 

quoting Restatement (Second) of Judgments § 24 comment b (1982).  

See Mackintosh v. Chambers, 285 Mass. 594, 596 (1934) ("The 

statement of a different form of liability is not a different 

cause of action, provided it grows out of the same transaction, 

act, or agreement, and seeks redress for the same wrong").  The 

plaintiff's claims in this case derive from and seek redress for 

the treatment she received at Tufts on November 24 and 25, 2019.  

Because the claims in the plaintiff's present complaint arise 

from the same treatment as the claims in her previous complaint, 

the causes of action are identical. 

 As for the first requirement, the parties in the present 

action are either identical to or in privity with the parties in 

the first complaint.  In both complaints, Liu is the plaintiff, 

and Tufts and Kaplan are named as defendants.  The remaining 

defendants were not named in the previous complaint, but all are 

in privity with Tufts.  Privity is "an elusive concept" which 

"represents a legal conclusion that the relationship between the 

one who is a party on the record and the non-party is 

sufficiently close to afford application of the principle of 

preclusion" (citations omitted).  DeGiacomo v. Quincy, 476 Mass. 
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38, 43 (2016).  Whether the remaining defendants are in privity 

with Tufts "turns on (i) the nature of the [defendants'] 

interest, (ii) whether that interest was adequately represented 

by [Tufts], and (iii) whether binding the [defendants] to the 

prior judgment is consistent with due process and common-law 

principles of fairness."  Laramie, 488 Mass. at 405-406.  Each 

of the defendants named in the present complaint was either 

named in the medical malpractice complaint, or, if not, is an 

employee or agent of Tufts, in which capacity the plaintiff sued 

them for actions committed while acting within the scope of 

their employment at Tufts.  Therefore, there is privity between 

each of the defendants in the present action and Tufts, a named 

party in the prior action. 

 We discern no error in the Superior Court judge's order 

dismissing the plaintiff's complaint on the grounds of claim 

preclusion. 

Judgment entered July 14, 

2023, affirmed. 

By the Court (Massing, 

Singh & Grant, JJ.2), 

 

 

 

Assistant Clerk 

 

 

Entered:  June 6, 2024. 

 
2 The panelists are listed in order of seniority. 
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